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Annual Report for 1917 

Baltimore, Md., January 1, 1918. 

Hon. Emerson C. Harrington, 
Governor of Maryland, 

Annapolis, Maryland. 

Dear Governor Harrington: 

I have the honor to present to you, as required by Section 8 
of the Act of 1916, Chapter 560, a report of the business and 
proceedings of the Department of Law during the past calendar 
year, together with a statement of receipts and disbursements 
during the past fiscal year, and such recommendations as seem 
appropriate. 

These recommendations, which conclude the Report, all relate 
to subjects for proposed legislation. 

As further required by said Section 8, the official opinions 
rendered by me during the past calendar year, which may be 
of public interest, follow this Report. 

The Department op Law Has Saved the State Practically 
One-Third the Former Cost of Its Legal Work. 

The total cost of the State’s legal work, under the Depart- 
ment of Law, for the fiscal year ended September 30, 1917, 
exclusive of the cost of equipping the offices of the State Law 
Department, which is, of course, a capital charge, and less ap- 
pearance fees collected by me, all of which were paid to the 
State, was $21,573.77. (See post, for items.) 

The total cost of the State’s legal work during each of the 
two preceding fiscal years, before special counsel to State boards 
and commissions were abolished, as far as that cost is ascer- 
tainable, was at least $33,000. 

As the counsel to the Public Service Commission have not 
been abolished, the compensation paid them is excluded from 
both the above figures. 
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The comparison shows that the State’s legal work has cost 
the State $11,426.23 less under the Department of Law than 
under the old system. The Department of Law has thus saved 
the State practically one-third the former cost, of its legal work. 

Summary or Litigation Completed in 1917. 

Tried. Won. Lost. Sub-curia. 
Court of Appeals, Criminal cases. 10 6 0 4 
Court of Appeals, Civil cases. ... 9 3 1 5 
Lower Courts, Civil cases, not 

appealed  18 16 2 0 

37 25 

Criminal Cases Tried in the Court oe Appeals. 

January, April and October Terms, 1917. 

Ten criminal appeals were tried during the year. Of these 
six have been decided, and the State won them, all. The remain- 
ing four are still sub-curia. The cases follow: 

Agricultural Society of Montgomery County vs. Stale. Jan- 
uary Term, 1917. Appeal from Circuit Court for Montgomery 
County. Conviction of agricultural association for permitting 
betting on horse races without being licensed. This appeal 
raised the question of the validity of the statute authorizing the 
Circuit Court to grant licenses which would permit, betting, hut 
the Court of Appeals affirmed the judgment, of guilty without 
deciding this question ; because if the statute is valid, then the 
traverser was guilty, as he had no license, and if the statute is 
invalid, then the traverser was also guilty, because in this event 
all betting would he unlawful. 130 Md. 474. The Attorney 
General, Mr. Marbury and State’s Attorney Louie appeared for 
the State in the Court of Appeals. 

Benjamin F. Crouse vs. State. January Term, 1917. Ap- 
peal from Circuit Court for Carroll County. Conviction for 
violation of anti-saloon law of Carroll County. This appeal in- 
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volved the validity of that law. The law was upheld and judg- 
ment affirmed. 130 Md. 364. See also Poisel vs. Cash, 130 
Md. 373. The Attorney General and State’s Attorney Seabrook 
appeared for the State in the Court of Appeals. 

William M. Smith vs. State. Adolph Jaffa vs. State. Jan- 
uary Term, 1917. Appeal from Criminal Court of Baltimore 
City. Conviction of operating a jitney without a permit from 
the Public Service Commission, and without having filed route 
and schedule. This appeal raised the question whether these 
requirements of the Motor Vehicle Law apply to jitneys. The 
Court of Appeals held that they do. Judgment affirmed. 130 
Md. 482. The Attorney General appeared for the State in the 
Court of Appeals. 

State vs. Jacob S. Shapiro. April Term, 1917. Appeal 
from Criminal Court of Baltimore City. Indictment of junk 
dealer for conducting business without the license required by 
the Act of 1916, Chap. 704, Sec. 172. The amount of the 
license fee imposed by this law is graduated from $10 to $30, 
in accordance with the population of the county or city in which 
the junk dealer conducts his business, and a flat rate of $250 
is imposed in Baltimore City. The lower court held the law 
void, on the ground that this method of charge was arbitrary 
and discriminatory. The Court of Appeals, however, on June 
27, 1917, sustained the validity of the law. Judgment reversed. 
The Attorney General and Mr. Perlman appeared for the State 
in the Court of Appeals. 

State vs. Edgar T. Mercer. October Term, 1917. Appeal 
from Circuit Court for Carroll County. Appellee indicted for 
acting as auctioneer in Carroll County without the license re- 
quired by the local law. (Act 1914, Chapter 633.) This law 
imposes no license fee upon auctioneers who are residents of 
Carroll County, but imposes a fee upon auctioneers conducting 
business in Carroll County, who are residents of other counties, 
and a higher fee upon those who are non-residents of the State. 
The low'er court held the law discriminatory and void, and dis- 



4 

charged the appellee. The Attorney General and Mr. Perlman 
appeared for the State in the Court of Appeals. Sub curia}. 

. State vs. Paul Case. October Term, 1917. Appeal from 
Circuit Court, for Carroll County. Appellee indicted for carry- 
ing on construction business without the license required by Act 
1916, Chap. 704, Sec. 184. This law imposes a license fee 
upon construction companies having their chief office in the 
State, and a higher fee upon such companies having their chief 
office outside the State. It was contended that the law was dis- 
criminatory, and also that it did not, in any event, apply to 
individuals engaged in the construction business, because the 
title referred only to construction firms and companies. The 
lower court held the law void, and discharged the appellee. The 
Attorney General and Mr. Perlman appeared for the State in 
the Court of Appeals. Sub curia. 

Royston W. Jones vs. State. October Term, 1917. Appeal 
from Circuit Court for Harford County. Coitviction, under 
bastardy law. This appeal involves the admissibility of evi- 
dence. The Attorney General and Mr. Perlman appeared for 
the State in the Court of Appeals. Sub curia. 

State vs. Dudley R. Hardesty. October Term, 1917. Ap- 
peal from Circuit Court for Prince George’s County. This 
appeal involves the jurisdiction over bastardy proceedings of 
the Circuit Court of the county in which the mother and the 
child reside, when the offense has been committed and the father 
resides in another county. The lower court sustained a de- 
murrer to the indictment on the ground that it had no jurisdic- 
tion in such a case. The Attorney General and Mr. Perlman 
appeared for the State in the Court of Appeals. Sub curia. 

Paul R. Burlcentine vs. State. October Term, 1917. Ap- 
peal from Circuit Court for Harford County. Conviction under 
bastardy law. This appeal involved the admissibility of evi- 
dence. Judgment affirmed on December 13, 1917. The Attor- 
ney General and Mr. Perlman appeared for the State in the 
Court of Appeals. 
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W. Wesley Beall, Sheriff, vs. Stale ex rel Lewis C. Jenkins. 
October Term, 1917. Appeal from the Circuit Court for St. 
Mary’s County. This case involved the Act of 1917, Chapter 
13, the prohibition act for Prince George’s County, which pro- 
vided that it should be effective from the date of its passage, 
June 28, 1917. The case arose on habeas corpus, the traverser 
contending that, under the provisions of the Referendum, the 
Act did not take effect until June 1, 1918. The State con- 
tended that liquor laws were not within the Referendum; and 
that such laws could take effect from the date of their passage. 
On December 22, 1917, the Court of Appeals upheld the State’s 
contention, and reversed the judgment. The Attorney General, 
Mr. Marbury and State’s Attorney Peach appeared for the State 
in the Court of Appeals. 

Civil Cases Trie® in the Court oe Appeals. 

January, April and October, Terms, 1917. 

Mne civil appeals were tried during the year. Pour of these 
have been decided, the State winning three and losing one. 
The remaining five are still sub curia. The cases follow: 

Hugh A. McMullen, Comptroller, vs. State Roads Commis- 
sion. January Term, 1917. Appeal from Baltimore City 
Court. The Attorney General rendered an opinion, on January 
19, 1916, that the sum of $200,797.39, being the unexpended 
balance of the appropriation for State-aided roads which stood 
to the credit of the State Roads Commission on September 30, 
1915, and which had been reverted to the general treasury on 
October 1, 1915, should not have been reverted, but should have 
been carried down to the Commission’s credit, in order to meet 
contract obligations which had already been entered into upon 
the faith of it, but which were unpaid on October 1, 1915. 
(Atty. Gen. Opinions, Yol. 1, page 158.) The Comptroller, 
however, declined to restore the credit, unless directed to do so 
by the courts. Mandamus proceedings were then instituted by 
the State Roads Commission, through the Attorney General, to 
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require the Comptroller to transfer the said sum from the gen- 
eral treasury to the credit of the Commission. The Baltimore 
City Court ordered the transfer to be made, and this order was 
affirmed by the Court of Appeals. 130 Md. 511. The Court 
held that whether or not an unexpended balance should be re- 
verted at the close of the fiscal year depends upon the legislative 
intent, and that in this case the balance in question remained 
applicable to obligations which had been incurred, although not 
paid, during the fiscal year. The Attorney General appeared 
for the State Eoads Commission both in the Baltimore City 
Court and in the Court of Appeals. 

Board of Police Commissioners of Baltimore City vs. Edith 
E. McClenahan et al. April Term, 1917. Appeal from Su- 
perior Court of Baltimore City. On August 29, 1916, Mr. 
Vernon Cook, then counsel to the Police Board, advised the 
Board that the several acts granting pensions to former mem- 
bers of the police force were void, on the ground that the law 
provided a general system for the granting of pensions by the 
Police Board, upon specified conditions, to retired members of 
the force, and that the acts in question were, therefore, special 
acts upon a subject for which provision had been made by an 
existing general law. Acting under Mr. Cook’s opinion, the 
Police Board discontinued all pensions previously paid under 
special acts. Thereafter, ten mandamus suits were brought for 
the purpose of testing the validity of these special acts. The 
lower court decided that the special acts were valid. This judg- 
ment was affirmed by the Court of Appeals, on June 28, 1917, 
the Court holding that none of the cases in which pensions had 
been granted by the special acts were covered by the provisions 
of the general law. The Attorney General and Mr. Marbury 
appeared for the Police Board both in the Superior Court and 
in the Court of Appeals. 

Mayor and Common Council of Hyattsville vs. State Tax 
Commission and Chesapeake and Potomac Telephone Company. 
October Term, 1917. Appeal from Circuit Court for Prince 
George’s County. This appeal involved the questions> (a) 
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whether the State Tax Commission has the power to review and 
abate assessments made by towns (other than Baltimore City), 
as well as by counties, and (b) whether the exemption from 
taxation of the personal property of corporations whose shares 
of stock are taxed, which exemption is granted by the general 
law, operates to prevent towns from assessing such personal 
property under municipal charters authorizing them to assess 
all property within their limits. The lower court decided both 
these questions in the affirmative, and the judgment was af- 
firmed on December 13, 1917. This decision was extremely 
important, because if the contention that the State Tax Com- 
mission could not review town assessments had been upheld, the 
work of equalizing assessments throughout the State would 
have been seriously impaired. The Attorney General appeared 
for the State Tax Commission in the Court of Appeals. 

Board of Education of Prince George’s County vs. County 
Commissioners of Prince George’s County. October Term, 
1917. Appeal from Circuit Court for Prince George’s County. 
This appeal involved the validity and effect of that portion of 
the general educational law of 1916 (Act 1916, Ch. 506, Sec. 
26), which provides that if the County Board of Education 
requests a school levy in excess of 40 cents, and if the County 
Commissioners disapprove such excess, then the Commissioners 
must indicate in writing what items they have denied in whole 
or in part, and the reasons therefor; they cannot, as formerly, 
make simply a lump reduction. The appeal involved also the 
question whether the budget submitted by the County Board 
of Education to the County Commissioners was “an itemized 
and detailed school budget,” as required by the law. 

The County Commissioners made a lump reduction in the 
school levy requested, without indicating the items denied, and 
the County Board of Education brought mandamus to compel 
the Commissioners to indicate the items denied. The lower 
court dismissed the petition, on the ground that the budget sub- 
mitted was not “itemized and detailed,” as required by the law, 
and, therefore, did not give the Commissioners the information 
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necessary to enable them to indicate the items denied, and on 
the further ground that the powers of the Commissioners in the 
levying of taxes were discretionary, and could not be controlled 
by mandamus. 

The requirement that the County Commissioners, in disap- 
proving a school levy requested by the County Board of Educa- 
tion, must indicate the items denied, and can no longer make 
simply a lump reduction, is one of the most important and salu- 
tary reforms introduced by the educational law of 1916, and its 
validity and effect were involved in this case. The Attorney 
General, therefore, obtained leave from the Court of Appeals 
to file a brief upon this question and to participate in the argu- 
ment, on behalf of the State Board of Education and the State 
Superintendent. The Court of Appeals, on December 13, 1917, 
held that the County Commissioners were required to indicate 
the items denied, and that mandamus should issue to compel 
them to do so. Judgment reversed. The Attorney General ap- 
peared for the State Board of Education and the State Super- 
intendent in the Court of Appeals. 

Henry F. Wingert et al. vs. State. October Term, 1917. 
Appeal from the Orphans’ Court for Washington County. The 
heirs at law of P. Hager Wingert, deceased, contend that his 
estate had no interest in certain property, and that, therefore, 
the same is not subject to collateral inheritance taxes. The 
Circuit Court for Washington County sustained this contention, 
and entered a decree injoining the collection of the taxes. 
Thereafter, the Orphans’ Court ordered the administrators to 
sell the real estate of the decedent to pay the taxes upon this 
property which the Circuit Court had decided did not belong 
to the estate. The administrators appealed. The Attorney 
General was not advised of any of these proceedings until after 
the record had reached the Court of Appeals. Being of opinion 
that the proper way to raise the question whether or not the 
estate had any interest in the property is by appeal from the 
decree of the Circuit Court, he directed such appeal to be taken, 
and requested the Court of Appeals to continue the appeal from 
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the Orphans’ Court until the appeal from the Circuit Court is 
heard at the January Term, 1918. The Attorney General ap- 
peared for the State in the Court of Appeals. Sub curia. 

State vs. Safe Deposit and Trust Company, Trustee, et at. 
October Term, 1917. Appeal from Circuit Court of Baltimore 
City. This appeal involves the question whether the collateral 
inheritance tax upon estates in remainder, when the testator 
died before 1908, the rate then being 2%,%, and when the 
remainderman comes into possession after 1908, the rate then 
being increased to 5%, should be imposed at the 2^4% or the 
5% rate. The lower court held that the rate was the rate 
existing at the time the remainder legally vested, or 2^%. 
Mr. Marbury argued the case in the Circuit Court, and the 
Attorney General and Mr. Marbury appeared for the State in 
the Court of Appeals. Sub curia. 

William G. Albrecht vs. State. October Term, 1917. Appeal 
from Superior Court of Baltimore City. This appeal involved 
an execution upon a forfeited recognizance, the recognizance 
having been given in open court, and being evidenced only by 
the docket entries. The appellant contended that a recognizance 
to be valid and enforceable, must be evidenced by a written, 
executed instrument. The lower court held that a recognizance 
is valid if given in open court, and evidenced by the docket en- 
tries. This case arose before the organization of the State Law 
Department, and Mr. Frank Gosnell, Jr., had been engaged by 
the Sheriff to represent the State. Mr. Frank Gosnell argued 
the case for the Sate in the Court of Appeals,_ the Attorney 
General appearing with him. Sub curia. 

Elmer Swarm, et al. vs. Board of Police Commissioners of 
Baltimore City and Mayor and City Council of Baltimore. 
October Term, 1917. Appeal from Circuit Court of Baltimore 
City. This appeal involved the validity of the Act of 1910, Ch. 
109, Sec. 286, authorizing the Police Board to designate public 
and private cab stands, to stipulate the number of cabs which 
may occupy each of such stands, and to regulate the occupation 
and use thereof. The appellants are cab owners and cab driv- 
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ers7 and they filed a bill for an injunction;, asking that the act, 
as well as a prior ordinance covering the same subject, he der 
dared void, on the ground that both act and ordinance were 
discriminatory, in that they authorized the Police Board to 
confine cab stands to localities designated by them, and then to 
select the cabs which they would permit to use such stands, 
denying to others the right to use them. The lower court re- 
fused the injunction and dismissed the bill. The Attorney 
General and Mr. Whyte appeared for the Police Board in the 
Court of Appeals. Sub curia. 

Chesapeake and Potomac Telephone Company vs. State Roads 
Commission. October Term, 1917. Appeal from Circuit Court 
No. 2 of Baltimore City. This appeal involves the right of the 
State Roads Commission to1 charge the telephone company rental 
for the use of state roads for conduits and manholes, the tele- 
phone company contending that its franchise from the State en- 
titles it to lay its lines in the public highways free of any 
charge by the State for the use of such highways. The Com- 
pany appealed from the refusal of the lower court to' in join 
the State Roads Commission from interfering with the construc- 
tion by the Company of a manhole and conduits in one of the 
state roads, free of any charge, by the State. The Attorney Gen- 
eral and Mr. Marbury appeared for the State Roads Commis- 
sion in the Court of Appeals. Sub curia. 

Civil Cases Finally Disposed ok in Lower Courts. 

There were eighteen of these cases, of which sixteen were 
decided or disposed of in the State’s favor. 

McCuire Construction Company vs. State Roads Commis- 
sion. United States District Court. Action by contractor for 
$34,468.10 claimed to be due for extras and changes in specifi- 
cations under state road contracts. Tried before Judge Rose 
and a jury on April 16th and 17th, 1917. Verdict of jury and 
judgment for State Roads Commission. The Attorney General 
and Mr. Marbury appeared for the State Roads Commission. 
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William E. Scott vs. E. Amtin Baughman, Commissioner of 
Motor Vehicles, et al. Circuit Court for Allegany County. 
Scott was a resident of West Virginia, who had been convicted 
in Maryland of violating the automobile laws, and had taken 
an appeal. He had also been arrested for another violation of 
the motor vehicle law, and had prayed a jury trial. While 
both cases were pending, the Commissioner of Motor Vehicles 
demanded that Scott take out an operator’s license and register 
under the Maryland law, before again operating his car in this 
Statei, on the ground that a non-resident who violates the Mary- 
land law thereby forfeits the right given him to operate in this 
state for three months without a license or registration. Scott 
then applied for an injunction to restrain the Commissioner 
from requiring him to be licensed and registered. The court 
refused to grant the injunction. Mr. Perlman appeared for 
the Motor Vehicle Commissioner. After the decision Scott took 
out the required licenses. 

Baltimore Life Insurance Company vs. State Tax Commis- 
sion. Baltimore City Court. This case involved the taxability 
of the reserve of non-stock insurance companies. The court 
held the reserves taxable. Mr. Marbury appeared for the State 
Tax Commission. 

Baltimore Transit Company vs. State Tax Commission. Bal- 
timore City Court. Appeal from assessment for gross receipts 
tax. Appeal dismissed. Mr. Perlman appeared for the State 
Tax Commission. 

City Motor Company vs. State Tax Commission. Baltimore 
City Court. Appeal from assessment for gross receipts tax. 
Appeal dismissed. Mr. Perlman appeared for the State Tax 
Commission. 

M. E. Jenkins vs. Plant and Land Food Company. Circuit 
Court Ho. 2 of Baltimore City. State’s claim for franchise tax 
allowed. Mr. Perlman appeared for the State. 

William Mason Shehan, State Insurance Commissioner, vs. 
Family Rescue Fraternal and Beneficial Society. Same vs. 
Colonial Sick Benefit ' Society. Same vs. Imperial Mutual Aid 
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Society. Same vs. Alto Friendly Society. Same vs. Ebenezer 
Fraternal Society. Same vs. Columbia Home Sick Benefit So- 
ciety. Circuit Court No. 2 of Baltimore City. These were 
separate proceedings brought to forfeit the charters of the sev- 
eral beneficial societies named, for violations of the insurance 
laws of the State. In the first five cases the court, after hear- 
ings, entered decrees in joining the societies from further prose- 
cuting business. The commission appointed to examine the 
Columbia Home Sick Benefit Society has not yet completed its 
final report to the court. Mr. Ilequardt appeared for the In- 
surance Commissioner in each of these cases. ♦ 

August Stem an vs. Police Board of Baltimore City. J. H. 
Norwig vs. Police Board of Baltimore City. Baltimore City 
Court. Attachment for unliquidated damages. Attachment 
dismissed. Mr. Whyte appeared for the Police Board. 

Ray Bernstein vs. Police Board of Baltimore City. Balti- 
more City Court. Mandamus for delivery of jewelry. Man- 
damus dismissed. Mr. Whyte appeared for the Police Board. 

Quality Amusement Co. vs. Police Board of Baltimore City 
et al. Circuit Court of Baltimore City. Involved right of 
negro stock company to play in Colonial Theatre before negro 
audiences. Dismissed. Mr. Marbury appeared for the Police 
Board. 

Robert H. Slaine vs. Annie Slaine. Circuit Court of Balti- 
more City. Involved Police Beneficial Association. Dismissed. 
Mr. Marbury appeared for the Association. 
* Leland M. Talbot vs. State Industrial Accident Commission 
et al. Circuit Court for Anne Arundel County. Appeal from 
Commission’s; order disallowing claim. Reversed. Mr. Perl- 
man appeared for the Commission. 

Mary P. O’Riordan vs. State Industrial Accident Commis- 
sion et al. Superior Court of Baltimore City. Involved right 
to compromise award without Commission’s consent. Settled 
and dismissed. Mr. Marbury appeared for the Commission. 

Samuel S. Costin vs. Hugh A. McMullen, Comptroller, et al. 
Circuit Court for Somerset County. Injunction against collec- 
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tion of inspection tax on oysters brought from Virginia beds 
into Maryland. Injunction granted. Mr. Marbury appeared 
for the Comptroller. 

Sheriff’s Cases. In addition to the above, the Sheriff of Bal- 
timore City was made party to a number of suits brought to 
in join the execution of judgments. Mr. Requardt appeared for 
the Sheriff in all of these cases. 

Cases Pexdiistg on Appeal. 

D. E. Foote & Com.'pany et al. vs. Emerson C. Harrington, 
Governor, et al. Supreme Court of the United States. Writ 
of Error. Involves the question whether mandamus lies to 
compel the Governor, the Comptroller and the Treasurer to 
recommend to the Legislature the refunding of taxes paid under 
a statute afterwards declared unconstitutional. The Court of 
Appeals held that it did not. 129 Md. 123. 

Thomas S. Jackson vs. State. Court of Appeals. January 
Term, 1918. Appeal from Criminal Court of Baltimore City. 
Involves validity of segregation ordinance of Baltimore City. 
Argued by. former Attorney General Poe and City Solicitor 
Field at October Term, 1915. Reargument ordered, March 9, 
1916. Case, continued from term to term awaiting decision of 
Supreme Court in case of Buchanan vs. Warley, involving the 
Louisville ordinance. On November 5, 1917, the Supreme 
Court held the Louisville ordinance unconstitutional, and on 
December 4, 1917, Judge Rose, in habeas corpus proceedings in 
the United States District Court, held the Baltimore ordinance 
unconstitutional, under the Supreme Court’s decision. 

State vs. American Colonization Society. Court of Appeals. 
January Term, 1918. Appeal from Circuit Court of Balti- 
more City. In American Colonization Society vs. S'oulsby, the 
Court of Appeals, on January 10, 1917, held that a trust cov- 
ering several valuable warehouses in Baltimore City, created 
by the will of the late Caroline Donovan, was void, and that the 
heirs at law were barred from claiming the property. There- 
upon, the Attorney General filed a petition in the proceedings 
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asking that the property he decreed to belong to the State, on 
account of the failure of heirs entitled to take. The lower court 
dismissed the petition, and the State has appealed to the Court 
of Appeals. Mr. Marbury and Mr. Perlman appeared for the 
State. 

State, vs. Henry F. Wingert et al.. Administrators. Court 
of Appeals, January Term, 1918. Appeal from Circuit Court 
for Allegany County. Involves the liability of certain property 
to collateral inheritance tax. See ante, Henry F. Wingert et 
al. vs. State, October Term, 1917, under “Civil Cases tried in 
Court of Appeals.” 

Note.—The January, 1918, Docket of the Court of Appeals 
has not yet been made up, and there will doubtless he appeals 
at that term not included above. 

Cases Pendin'g in Lower Courts. 

State vs. Robert P. ■Graham (for $11,841.85). * State vs. N. 
Winslow' Williams (for $13,356.50). Superior Court of Balti- 
more City. State vs. Thomas W. Simmons (for $4,655.15). 
Circuit Court for Anne Arundel County. These .thfee cases 
were brought, under instructions from the Board of Public 
Works, to recover fees retained by the defendants during their 
respective terms of office as Secretary of State, in addition to 
the constitutional salaries received by them; the Attorney Gen- 
eral having given an opinion, to the Board of Public Works, on 
December 22, 1916 (Atty. Gen. Report, Yol. 1, page 142), that 
the Secretaries of State are required to1 account for such fees. 

James S. Shepherd vs. Hugh A. McMullen, Comptroller. 
Circuit Court for Anne Arundel County. Mandamus to com- 
pel the Comptroller to pay the Commissioner of the Land Office 
oneHourth of the fees of his office, in addition to his constitu- 
tional salary. The Attorney General gave an opinion to the 
Board of Public Works, on May 4, 1917, that the Commissioner 
was not entitled to any part of the fees of his office, in addition 
to his salary. (See post. Opinions.) 
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Phillips tl: J\ eal vs. Stale Roads Commission. Circuit Court 
for Worcester County. Action for balance alleged to be due on 
road contract. 

Pugh <£• Hubbard Co. vs. State Roods Commission. Balti- 
more City Court. Action for balance of $4,884.28, alleged to 
be due on road contract. 

State Roads Commission vs. American Telephone and Tele- 
graph Company. Same vs. Chesapeake & Potomac Telephone 
Company. Same vs. Postal Telegraph Cable Company. Super- 
ior Court of Baltimore City. Actions to recover rental for use 
of state roads. 

George Kofslcey et al. vs. State Roads Commission et al. 
Circuit Court for Baltimore County. Bill to injoin digging of 
trench on state-aided road. 

United Railways and Electric Company vs. State Roads Com- 
mission. Superior Court of Baltimore City. Action to recover 
$7,500 paid by Railway for paving on state roads. 

United Railways and Electric Company vs. State Tax Com- 
mission. Circuit Court Ro. 2 of Baltimore City. Special case 
stated, involving liability of Railway for bonus tax on increased 
capital stock. 

Industrial Corporation vs. State Tax Commission. Balti- 
more City Court. Appeal from capital stock assessment. 

Sun Life Insurance Company vs.' State Tax Commission. 
Baltimore City Court. Appeal from capital stock assessment. 

Julia' Jacobs vs. State Industrial Accident Commission. Cir- 
cuit Court for Caroline County. Involves the question of casual 
employment. 

Sarah J. Bradshaw' vs. Hugh A. McMullen, Comptroller. 
Circuit Court for Anne Arundel County. Action for manda- 
mus to compel Comptroller to pay the appropriations for the 
counties made by the Mothers’ Pension Law, Act 1016, Chap. 
670. This case is awaiting the outcome of litigation brought by 
the City of Baltimore to have the Mothers’ Pension Law de- 
clared invalid. 
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Robert W. Wells vs. Maryland State College of Agriculture. 
Circuit Court for Prince George’s County. Action for salary 
claimed to be due plaintiff as -Secretary and Treasurer of the 
College. 

David T. Benson vs. State Veterinary Medical Board. Bal- 
timore City Court. Mandamus to compel the issuance of veteri- 
narian’s license. 

State Tobacco Inspector et ail. vs. Baltimore City et at. Bal- 
timore City Court. Appeal from assessment re St. Paul Street 
opening, and motion to quash. 

Jennie Schriver vs. Diederich Classen et at. Superior Court 
of Baltimore City. Action for damages against police officers 
for alleged unlawful arrest. 

James vs. Goddard et al. Supreme Court of District of 
Columbia. Proceedings involving, validity of certain convey- 
ances and devises to Maryland Agricultural College. 

State Roads Commission et al. vs. Baltimore, Chesapeake <& 
Atlantic Railway Company el al. Interstate Commerce Com- 
mission. This is a proceeding to have the Commission set 
aside as unreasonable certain increased railroad rates on crushed 
stone, which, if not set aside, will considerably increase the 
cost of state road work. In October, 1916, under the authority 
of the Acts of 1916, Chap. 560,. Sec-. 9, the State engaged John 
B. Daish, Esq., of Washington, D. C., who specializes in legal 
work before the Interstate Commerce Commission, to represent 
it in the prosecution of this case. (Atty. Gen. Report, Ycl. 1, 
page 12). During the year, a great amount of testimony was 
taken, and finally the Attorney-Examiner reported to the Com- 
mission that a very substantial and satisfactory reduction in 
the rates should be made. The case was set for hearing before 
the Commission, together with other rate cases, early in Novem- 
ber, 1917, but has now been postponed by the Commission on 
account of war conditions. In July, 1917, the State Roads 
Commission paid Mr. Daish a fee of $500 on account of his 
services. 
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New York-New Jersey Port Differential Case. Interstate 
Commerce Commission. This case involves the claim of New 
Jersey that western freight rates to and from Jersey City should 
be1 three cents less per hundred pounds than they are to New 
York City, on account of the lighterage charges across the Hud- 
son Eiver. If this claim is successful, the result would be to 
place Jersey'cities upon a parity with Baltimore, thus wiping 
out Baltimore’s differential. In order to aid in protecting Bal- 
timore’s interests, the Attorney General filed an intervening 
petition in the case on behalf of the State. The hearing was 
conducted by counsel representing the Board of Trade. The 
Attorney-Examiner filed a report, holding that the existing 
rates were not unreasonable. This substantially sustains Bal- 
timore’s contention. The case has not yet been decided by the 
Interstate Commerce Commission. 

Shortage in Accounts of Clerks of Circuit Court and 
Circuit Court No. 2 of Baltimore City. 

On August 30, 1916, the State Auditor reported to the Board 
of Public Works that William M. Carson, Clerk of the Circuit 
Court of Baltimore City, had failed to account to the State for 
fees of various kinds received in his office during the six years 
from December, 1909, to December, 1915, the same aggregating 
$19,974.02. Mr. Carson was bonded with the United States 
Fidelity and Guaranty Company, and after prolonged negoti- 
ations conducted by the Attorney General, the surety settled the 
State’s claim by the payment to the State, on February 3, 1917, 
of $18,150, the difference of $1,824.02 between this sum and 
the amount of the shortage as originally reported by the State 
Auditor consisting of certain items for which a thorough ex- 
amination disclosed that Mr. Carson was not accountable to the 
State. 

On November 25, 1916, the State' Auditor also reported to 
the Board of Public Works that John Pleasants, Clerk of the 
Circuit Court No. 2 of Baltimore City, had failed to account 
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to the State for fees of various kinds received in his office dur- 
ing the six years from December, 19Q9, to December, 1915, the 
same aggregating $11,612.68. After negotiations between the 
Attorney General and Mr. Pleasants’ counsel, and after Mr. 
Pleasants had had the shortage verified by the American Audit 
Company, Mr. Pleasants settled the State’s claim by the pay- 
ment to the State, on April 13, 1917, of $11,050.43, the differ- 
ence of $562.25 between this sum and the amount of the short- 
age originally reported by the State Auditor consisting of cer- 
tain items for which a thorough examination showed that Mr. 
Pleasants was not accountable to the State. Mr. Pleasants then 
requested the State Auditor to examine the books of his 'office 
from December, 1915, to November 30, 1916, and this examina- 
tion disclosed a further shortage for that year of $908.45, which 
Mr. Pleasants, • after verification by the American Audit Com- 
pany, paid to the State on June 6, 1917. 

If the State had been compelled to sue for these shortages, it 
would have been not only a tedious but an extremely difficult 
matter to prove, with the requisite legal certainty, the innumer- 
able items comprising the State’s claim, and legal questions of 
difficulty and doubt would also have been presented. All this 
was avoided by the result of the negotiations conducted by the 
Attorney General, the State finally recovering, without the in- 
stitution of any suit, the large sum of $30,108.88, representing 
every dollar to which the State was legally entitled. 

It should be added that Mr. Pleasants had not the slightest 
knowledge of the shortage in his office until- the same was 
brought to his attention by the State Auditor, and the same is 
true in Mr. Carson’s case. 

The criminal prosecutions of the deputy clerks which resulted 
from the disclosure of these shortages, were, of course, in the 
hands of the State’s Attorney of Baltimore City. 

Maryland Preparedness and Survey Commission. 

In February, 1917, the Governor organized the Maryland 
Preparedness and Survey Commission, and appointed the At- 
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torney General a member of it. A great part of tbe Attorney 
General’s time was devoted to the work of this Commission, 
until the Commission was succeeded by the Maryland Council 
of Defense, after the adjournment of the extraordinary session 
of the General Assembly, on June 27, 1917. 

Among the more important work done by the Attorney Gen- 
eral for this Commission may be noted: 

1— —Examination of the laws and ordinances'of other states 
and cities regulating the storage, sale and use of explosives, and 
preparation of the Proclamation Regarding Explosives issued 
by the Governor on March 14, 1917. 

2— Preparation of the Rules and Instructions, Enrollment 
Cards and Notices under which the Military Enrollment Boards 
appointed by the Governor in the counties and the Police Board 
in Baltimore City took the Military Census of the able-bodied 
male citizens of the State, the handling of all legal questions 
which arose in connection with this Census, and advising with 
the State’s Attorneys, Clerks of Court and other officers as to 
their respective duties. 

3— The preparation of all bills for submission by the Gov- 
ernor to the Extraordinary Session of the General Assembly 
held in June, 1917. There were twenty-one of these bills pre- 
pared by the Attorney General, the same covering ninety-eight 
pages of printed matter, and there were also1 five additional bills 
relating to Conservation, which were prepared by the Conserva- 
tion Commission. 

After these bills were finally approved by the Commission 
and by the Governor, the Attorney General had them all printed 
in pamphlet form, and sent to all the members of the Legisla- 
ture in advance of the convening of the Extraordinary Session, 
so that each member had ample opportunity, before the session 
met, to study all the bills proposed by the administration for 
their consideration. 
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Extraoedinaey Session of 1917. 

The Attorney General and Mr. Perlman attended at Annapo- 
lis uninterruptedly during the Extraordinary Session of the 
General Assembly which met on June 12, 1917, and adjoumed 
on June 27, 1917. The laws prepared by the Attorney General 
and passed by the Extraordinary Session were as follows : 

1. One Million Dollar War Loan of 1917, Act 1917, Chap. 3. 
2. Prison Labor on the Public Roads. Act 1917. Chap. 4. 
3. State Farm for Prison Labor. Act 1917, Chap. 15. 
4. Contamination of water supplies and food. Act 1917, 

Chap. 8. 
5. Destruction of property by dynamiting, etc. Act 1917, 

Chap. 9. 
6. Suspension of statutes of limitations in favor of soldiers 

and sailors. Act 1917, Chap. 19. 
7. Suspension of legal proceedings brought by or against sol- 

diers and sailors. Act 1917, Chap. 22. 
8. Suspension of judgments, etc., against soldiers and sail- 

ors. Act. 1917, Chap. 23. 
9. Authorizing successive legal holidays. Act. 1917, Chap. 

21. 
10. Maryland Council of Defense. Act 1917, Chap. 24. 
11. Authorizing volunteer fire companies to be county 

guards. Act 1917, Chap. 25. 
12. Maryland State Guard. Act 1917, Chap. 26. 
13. Sundry amendments to Militia Law. Act 1917, Chap. 

27. 
14. Compulsory Work Law. Act 1917, Chap. 33. 
15. Abatement of Nuisances to Health. Act 1917, Chap. 

36. 
16. Soldiers and sailors not to be stricken from registration 

books. Act. 1917, Chap. 40. 
The bills prepared by the Attorney General, but not passed 

by the Legislature, were: 
1. Authorizing Governor to organize State’s resources dur- 

ing war. 
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2. Constitutional Amendment relating to Absent Voting. 
3. Soldiers’ and Sailors’ Vote Law. 
4. Farms for State Institutions. 
5. Pay and position of public employees during absence in 

military or naval service. 

Makyland Council of Dluense. 

The Attorney General is not a member of the Executive Com- 
mittee of this Council, but he attends its weekly meetings, and 
advises the Committee upon all legal questions connected with 
its duties. Among other things, he prepared the necessary pn> 
ceedings incident to the issue of $500,000 bonds of the War 
Loan of 1917. 

Compulsory Work Law. 

This law (Act 1917, Chap. 33) provides for the assignment 
of able-bodied males, between 18 and 50 years of age, not regu- 
larly employed, to work at such public or private occupations 
as are proclaimed by the Governor to be necessary for the pro- 
tection and welfare of the State or the Nation during the pres- 
ent war. The Governor has proclaimed the occupations to 
which persons may be thus assigned. They include agricult- 
ural and horticultural work, cannery work, state, county and 
Baltimore City road work, work in hospitals, box factories and 
shipyards, and any work done in Maryland by the United States 
or the State in connection with the war. 

The law is the only one of its kind in this country, and has 
attracted much attention and received much publicity in the 
different States. It is now being considered as the basis of a 
proposed Federal law. 

The scope and application of the law were worked out by the 
Attorney General and his Department with careful regard for 
constitutional considerations, and the Attorney General pre- 
pared the Rules and Regulations for the enforcement of the 
law, and the necessary forms. 
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The Compulsory Work Bureau has been established, with 
Mr. George A. Mahone as its Director, and Mr. Mahone and 
his assistants have actual charge of enforcing the law through- 
out the State. Mr. Perlman has been specially assigned to aid 
the Bureau in legal questions which arise. 

The effect of the law has been most salutary, not only through 
its actual, successful administration, but also because of its moral 
influence in forcing the idle, whether with or without means, to 
work. It has reduced idleness in the State and helped labor 
conditions to a marked degree. 

» 

Bank Commissionee. 

The supervision of over 150 banking institutions, with com- 
bined assets of nearly $200,000,000, requires frequent legal 
advice, and Mr. Bequardt has been specially assigned to this 
Department, with which he keeps in constant touch. ‘During 
the year he passed upon numerous charters and amendments, 
drafted forms for the incorporation of trust companies, and 
rendered assistance upon the many legal questions which arose 
in the conduct of the Department’s business. 

State Insurance Department. 

The Attorney General has been particularly anxious to co- 
operate promptly and in every way with this Department in its 
enforcement of the insurance laws. In order to facilitate this, 
Mr. Bequardt has been specially assigned to the Insurance De^ 
partment, and he is at all times at its service. He attends the 
hearing of complaints against agents and brokers, and is con- 
stantly called on for advice upon questions which arise in the 
conduct of the Department’s business. During the year, pro- 
ceedings against five insurance companies, which were operat- 
ing in violation of the law, have been prosecuted and success- 
fully concluded. A sixth proceeding is still pending. ■ 



23 

Board of Election Supervisors of Baltimore City. 

The legal work of this Board is quite considerable each year 
from before the primary until after the election. Instructions 
are prepared for judges and clerks of election and for the voters, 
and the forms of ballots approved. Advice is constantly re- 
quired upon questions arising under the registration laws and 
upon election days. There are also numerous registration cases 
to be tried each year. Mr. liequardt is specially assigned to the 
legal work of this Board. 

State Board of Health. 

The work of this Board is important and exacting, and occu-, 
pies the greater portion of Mr. Whyte’s time. Mr. Whyte is 
always at the Board’s service. During the year he had charge 
of the proceedings necessary to abate 152 nuisances and pollu- 
tions of various kinds throughout the State. In 21 of these 
cases, proceedings in the Circuit Court were necessary. In 
practically every case the nuisance has been abated and the con- 
ditions remedied. Mr. Whyte is in daily personal contact or 
correspondence with the State Board of Health and its several 
Bureaus, and with the deputy health wardens throughout the 
State, upon questions of every conceivable kind which arise 
under the health laws, and he also advises with the local State’s 
Attorneys upon criminal prosecutions. 

Commissioner of Motor Vehicles. 

The Commissioner requires constant legal advice upon the 
multitude of questions and the numerous eases which arise in 
connection with his work. Mr. Perlman is specially assigned to 
this Department, and is in daily contact with it. 

Other Commissions and Officers. 

In addition to those specially referred to above, the Attorney 
General represents all the other State boards, commissions and 
officers, with the single exception of the Public Service Com- 
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mission. These other boards and officers do not require any 
special mention, other than to say that in most cases their calls 
for legal advice are frequent, some of them, like the Conserva- 
tion Commission, for example, being in constant consultation 
with the Department of Law. 

Condemnations and Title Work. 

The condemnation cases instituted during the fiscal year 
ended September 30, 1917, were all brought on behalf of the 
State Roads Commission, for the acquisition of rights of way 
for state roads. 

During the said fiscal year, titles were examined for the 
State Roads Commission in cases where rights of way were 
acquired by agreement, and titles were also examined for sites 
acquired for state armories in Ifyattsville, Cambridge and 
Westminster, for an additional strip of land for th^ Bel Air 
Armory, and for land acquired by the Springfield State Hos- 
pital and by the State Board of Prison Control for the Mary- 
land House of Correction. 

In county condemnation cases, the interests of the State can 
only be properly cared for by the employment of local counsel; 
and, of course, local counsel are necessary in county title ex- 
aminations. Accordingly, local counsel were engaged in work 
of this character, under the authority of Section 9 of Chapter 
560 of the Acts of 1916. 

The fees of local counsel in state road condemnation cases 
were paid from the funds of the State Roads Commission, after 
the amounts thereof had been approved by the Attorney General 
as reasonable. The title fees for the Hyattsville, Cambridge 
and Westminster Armory sites were paid from the proceeds of 
the Three Million Dollar Loan of 1916, of which $100,000 was 
applicable to said armories (Act 1916, Ch. 681) ; the title fee 
for the additional strip of land acquired for the Bel Air Armory 
was paid from the State Law Department’s appropriation; and 
the Springfield State Hospital and the State Board of Prison 
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Control paid the title fees for the land acquired for them from 
their respective funds. 

A list of these condemnation cases and title examinations, to^ 
gether with the names of the local counsel employed and the 
fees paid each, during the fiscal year ending September 30, 
1917, follows: 

Arme Arundel County. Acquisition of land for Maryland 
House of Correction by State Board of Prison Control. Ex- 
amination of title. Counsel, Joseph L. McAllister. Fee: $50. 

Carroll County. Acquisition of Baltimore and Beisterstown 
Turnpike from western limits of Westminster to the Pennsyl- 
vania line. Examination of title. Counsel, Messrs. Bond and 
Parke. ISTo fee paid by the State. 

Acquisition of site for Westminster Armory. Examination 
of title. Counsel, Messrs. Bond and Parke. Fee: $25. 

Acquisition of property for Springfield State Hospital. Ex- 
amination of title. Counsel, Messrs. Bond and P^rke. Fee: 
$25. 

Cecil County. Condemnation of Stubbs and Evans proper- 
ties for state road. Counsel, William Pepper Constable. Fee: 
$100. 

Dorchester County. Acquisition of site for Cambridge Ar- 
mory. Examination of title. Counsel, Calvin Harrington. 
Fee: $25. 

Frederick County. Buckeystown Turnpike, Washington 
Turnpike and Monocacy and Urbana Turnpike. Acquired by 
the State under Act 1916, Ch. 358. Examination "of titles. 
Counsel, E>. Princeton Buckey. Fee: $75. 

Condemnation of Henkle property for state road. Counsel 
Edward J. Smith. Fee: $100. 

State road from Knoxville to Harper’s Ferry. Examination 
of sundry titles. Counsel, Edward J. Smith. Fee: $250. 

Harford County. Condemnation of Scarff property for state 
road. Counsel, Thomas H. Robinson. Fee: $100. 

Acquisition of additional land for Bel Air Armory. Ex- 
amination of title. Counsel, Joseph S. Goldsmith. Fee: $25. 
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Kent County. .Condemnation of Noland property for state 
road. Counsel, Harrison W. Vickers. Fee: $150. 

Prince George’s County. Acquisition of site for Hyattsville 
Armory. Title examined by Maryland Real Estate Title Com- 
pany. Fee: $50. 

Somerset County. Condemnation of Stuck, Drydcn and 
Weidema properties for State road. Counsel, Henry J. Waters. 
Fee: $1'75. 

Washington County. Condemnation of Stonebraker property 
for state road. Counsel, J. Cleveland Grice. Fee: $150. Paid 
by Baltimore and Ohio Railroad Company. 

Worcester County. Condemnation of Taber property for 
bridge over Sinepuxent Bay. Counsel, George M. Upshur. 
Fee: $250. 

The total fees thus paid by the State to the above special 
counsel, during the fiscal year ending September 30, 1917, 
amounted to $1,400. 

. Tax Collections. 

The law imposes upon the Attorney General the collection of 
overdue franchise taxes due by domestic and foreign corpora- 
tions, and the collection of overdue capital stock taxes. The 
number of these claims is extremely large, the great majority 
of them are of small amounts, and as a practical matter it is 
simply impossible for my Department to' handle and push them 
properly, without seriously hampering; the legal work of the 
State, -which is constantly increasing. 

This situation was recognized by the Legislature, because the 
appropriation acts for the past and the present fiscal years, 
which were passed at the same session at which the Department 
of Law was created, each appropriated $3,000 “for the commis- 
sions to attorneys on claims of the State placed in their hands 
for collection,” which appropriations the Governor disapproved 
as to $1,000 and approved as to $2,000. (Acts 1916, Chap. 
685, pages 1566 and 1576, and Chap. 684, pages 1551 and 
1564.) 
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Therefore, pursuant to the authority of Section 9 of Chapter 
560 of the Acts of 1916, special counsel have been engaged to 
make these collections, upon a commission, payable out of the 
above appropriations, of 10 per cent, upon collections not ex- 
ceeding $50.00, and 5 per cent, upon collections over that 
amount. 

These counsel, for the year 1916-1917, have been Mr. William 
L. Galvin and Mr. Charles B. Hoffman, both of Baltimore City. 
The total amount of their collections during the said year have 
been $16,173.87 and the total commissions paid them has been 
$1,481.36. 

Recently, Mr. Galvin found it impossible to continue with 
the work, and Mr. James Clarke Murphy, of Baltimore City, 
has been appointed in his place. 

LEGISLATION FOR GENERAL ASSEMBLY OF 1918. 

In conformity with the provisions of Section 8 of the Act of 
1916, Chapter 560, requiring the Attorney General to make 
“such recommendations, if any, as he may consider appropriate 
to make,” I respectfully submit for consideration certain sub- 
jects of proposed legislation. 

The measures are of two classes: 
The first class relates to subjects which the actual experience 

of the State Law Department has shown to be in need of 
remedial legislation. With the exception of three-of these sub- 
jects, which involve important questions of governmental policy 
(one relating to legislative procedure, another to soldiers’ votes 
and the third to home rule), every one of these measures has 
already been drafted by my Department in bill form, and all 
are ready to be introduced on the very first day that the Gen- 
eral Assembly is ready to receive bills, in the event that their 
introduction is deemed desirable by those whose province it is 
to decide that question. 

The second class embraces what may be called Departmental 
measures. The work of the extra session was so very much 
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aided by • the fact that the measures which that session was 
called to consider had all been prepared by the State Law De- 
partment before the session met, that I felt it would be of great 
advantage to the Legislature of 1918 if the measures desired by 
the different departments of the State were in like manner pre- 
pared before the session met. 

Accordingly, about the middle of November, 1917, I com- 
municated with all the important boards and commissions of 
the State, asking them what legislation they desired to submit 
to the Legislature of 1918 (exclusive, of course, of subjects 
properly belonging in the Governor’s budget), and pffering the 
services of my Department to draft it. 

The result has been that, with the few exceptions which will 
be noted, every measure desired of the Legislature of 1918, by 
any department of the State government, has been drafted in 
bill form, and has either been sent by me to the respective De- 
partments which requested these measures dratvn, or else is in 
my hands awaiting instructions from them. The bills are all 
ready for introduction by the Departments on the first day that 
the Legislature is ready to receive bills. 

It will be understood that in drafting these Departmental 
measures, I simply put into bill form the legislative wishes of 

the different Departments. Each Department was the judge of 
what it wanted. My Department merely acted as counsel m 
drawing the bills along the lines requested. These bills, there- 
fore, do not emanate from my Department in any way. They 
are entirely the bills of the respective Departments at whose 
request they were drafted. 

A. Legislation Recommended. 

Legislative Counsel Bureau. 

I have carefully considered what measures could he enacted 
which might help to make future legislation in this State of the 
highest possible character. The subject involves three consid- 
erations : 
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1. Supplying the legislators, for their information and guid- 
ance', with all statistics, data and research work bearing upon 
matters which are the subjects of proposed legislation. 

2. Aiding the legislators in the actual drafting and amend- 
ing of bills. 

3. Minimizing, as far as possible, the congestion of bills 
during the closing days of the Legislature, when by far the 
greater portion of each session’s bills are passed, and passed in 
such great number as to render consideration of most of them 
practically' impossible. 

It is, of course, highly important that legislators should have 
at their command all the information possible relating to bills 
which they may wish to introduce or which are pending before 
them. This gives them the benefit of the studies of those who 
have considered and investigated the same or similar subjects, 
enables them to know what has been done relative thereto in 
other States, and what the experience of other States has been. 
The average legislator has not the time to procure this informa- 
tion for himself, and usually he has not the facilities either. 
The Act of 1916, Chapter 474, already imposes work of this 
character upon the Executive Officer of the Department of Leg- 
islative Reference of Baltimore City. 

It is of at least equal importance that all possible aid should 
be given those who draft legislation.. No work calls for more 
specialized and expert skill than does the drawing of laws. If 
the language, form and arrangement of all statutes were passed 
upon by minds specially trained and qualified for the work, not 
only would clearness and brevity of statement be promoted, but 
litigation would be tremendously reduced. 

For instance: the Court of Appeals has many times been 
called upon to decide whether the provisions of a statute are 
mandatory or only discretionary, whether, “may” means “shall,” 
whether “power” means “duty.” Numerous cases involve the 
exact application of general terms following specific terms, such 
as “of the same sort,” “or other persons,” “etc.” The form of 
the enacting clause has been frequently before the Court. Any 
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number of cases involve the question whether a statute was in- 
tended to repeal a prior law or not. In innumerable cases stat- 
utes have been attacked on the ground that the title does not 
correctly describe the subject. If in these and in many other 
cases the statutes had been carefully drawn, so that their scope 
and application were clear, and all formal requirements com- 
plied with, they would generally not have found their way into 
court at all. 

Even where the legislative intent is expressed with sufficient 
clearness, statutes are still all too often open to the criticism of 
excessive length, redundancy of expression, unnecessary repeti- 
tion, and the overuse of provisos and qualifications. 

Considerable trouble is often due to the imitation or copying 

of laws passed upon the same subject in other States, which 
themselves are not carefully drawn, or which may not be en- 
tirely suited to local conditions. 

The shortcomings of our statute law are largely attributable 
to the fact that it comes from so many different hands and 
sources, working without a central supervision or a concerted 
plan. Eo matter how capable the legislator may be, he: cannot 
give to the drafting of statutes the time which that work really 
requires. He is compelled either to do the work hurriedly him- 
self, or else have it done for him by others. 

The majority of States have attempted to solve the difficulty, 
some by a Legislative Bureau, some by a Clerk of Bills, some 
by Legislative Advisers. 

It may be open to question whether this bill drafting work 
could best be done by placing it under the jurisdiction of the 
Attorney General, with power to engage such competent assist- 
ance as might be necessary, or by placing it under a separate 
Department, My own belief and recommendation is that this 
work and the legislative reference work should be co-ordinated 
and vested in the same department, to be known as the Legisla- 
tive Counsel Bureau; that this department should always be at 
the service of the Legislature, of the departments of the State 
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Government and of those properly interested in legislative mat- 
ters , and that it should be clothed with the1 following duties: 

.1. To investigate and compile statistics, data and informa- 
tion hearing upon subjects of proposed legislation. 

2. To prepare, upon proper request, or to pass upon all bills 
before their introduction, or at least before their reference to 
Committees, or if amended, then before their final passage, with 
respect to phraseology and style, their coordination with exist- 
ing laws which it is not desired to affect, their punctuation, 
their general arrangement, and their compliance with all legal 

requirements as to form and title. 
Any bill carrying out this plan, should contain such safe- 

guards as will assure, as far as can be done, complete non- 
partisanship in the Bureau’s work, and the Bureau should be 
strictly confined to its only proper function of aiding the Leg- 
i si a i ure, and the' members thereof, so1 that it would not inter- 
feie in the slightest degree with the subject or course of pro- 
posed legislation. As to this, the Legislature must be entirely 
unhampered. 

The Bureau would, of course, call -upon the Attorney General 
for any needed advice or assistance, and it could aid very much 
in the examination of bills for the Governor, before his action 
thereon. It might also be entrusted with the indexing of the 
laws, and with their codification from time to time. 

Congestion of Bills in Legislature. 

It is a far more difficult matter to relieve the Legislature of 
the great congestion of bills during the closing days of the ses- 
sion. I do not find that any state has yet remedied this condi- 
tion satisfactorily. Most of them have not. tried, doubtless be- 
cause it is chiefly due to conditions which are beyond legislative 
control. 

A constitutional amendment prohibiting the introduction of 
bills within a certain number of days prior to adjournment 
might help some, but when the Legislature meets for only ninety 
days every two years, this has its objections. California has 
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recently provided , for a thirty day session for the introduction 
of bills, then a thirty day adjourment during which committee 
work is done, and then another thirty day session during which 
the bills are acted upon,- and during which new bills cannot be 
introduced without a three-fourth’s vote. The plan has hardly 
been in existence long enough to show whether it works satis-, 
factorily or not, and nothing of this kind -should be considered 
in Maryland until the experience of California is known. 

Something can, however, be done to aid in the earlier passage 
of bills affecting the various departments of the State govern- 
ment, and anything tending to do this is most desirable, be- 
cause these bills usually constitute the major part of the impor- 
tant public legislation. To this end I would recommend: 

The enactment of a law requiring each department of the 
State Government to report in writing to the Governor, not 
later than the 15th day of each November preceding the meet- 
ing of the Legislature, exactly what legislation it desires for 
the better and more efficient prosecution of its work, which 
reports will be promptly transmitted by the Governor to the 
Attorney General, with such recommendations or suggestions as 
the Governor may deem proper to make, to the end that the 
Attorney General, working in connection with the respective 
departments, shall draft the bills necessary to carry out the 
governmental needs in time to have them ready for introduc- 
tion on the first day the Legislature is ready to receive bills. 

This would result in having the bills affecting the State Gov- 
ernment, which are always numerous and of public importance, 
completed before the Legislature meets. The Budget amend- 
ment requires proposed appropriations and expenditures to be 
submitted within twenty days after the Legislature convenes. 
The plan now proposed would simply extend this principle to 
all legislation affecting the government of the State, by provid- 
ing for its introduction on the first day. 

There need be no prohibition against the subsequent intro- 
duction of such legislation, if an unforeseen or unexpected 
need therefor arises. As a practical matter, there would be very 
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few, if any, cases of this kind, and the business of the Legisla- 
ture would be tremendously accelerated if all state hills were 
ready for consideration as soon as the session convened. 

Home Rule Bill. A hill should be passed by the next Legis- 
lature providing general powers for cities or counties which 
may vote to adopt the provisions of the Home Rule Amend- 
ment, embodied in the Acts of 1914, Ch. 416, and adopted at 
the November, 1915, election. As suggested in my Annual 
Report for 1916, and as subsequently suggested to you, I think 
that a commission of lawyers residing in different sections of 
the State should be appointed to draft this bill, as it may affect 
all sections of the State, and its draughtsmen should know local 
conditions thoroughly, and have the effect of the bill on them in 
mind. I understand that you concurred in this suggestion, and 
accordingly this bill will be drafted by a committee of lawyers 
appointed by you. 

Soldiers’ and Sailors’ Vote Bill. The bill upon this subject, 
introduced but not passed at the extraordinary session of 1917, 
was the result of a thorough study by my Department of the 
laws and decisions in the thirty-odd States which have or have 
had absent voters’ statutes. This bill requires each soldier’s 
ballot to be mailed by him to the election precinct of his resi- 
dence, and there cast on election day. In my judgment, this 
requirement is necessary, in order to comply with the Mary- 
land Constitution, but the machinery provided for getting the 
ballots to the soldiers and having them mailed hack by the sol- 
diers and cast, is necessarily somewhat complicated and cum- 
bersome. It cannot be otherwise. While not discussing the 
details, for lack of space, I frankly doubt how effective the 
measure would be in securing the votes of any considerable 
number of Maryland soldiers. 

The only really effective plan for taking the votes of soldiers 
is one whereby the ballots are cast, under proper restrictions, in 
the eamos, or wherever the soldiers may be. and then returned 
to this State to be counted. This plan requires a constitutional 
amendment. Such an amendment was prepared by me and 
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introduced at the extraordinary session of 1917, but did not 
pass. 

In my judgment, this amendment should be introduced again 
and passed, and submitted to the people at the next election, 
and at the same time there should be introduced a bill provid- 
ing for taking the soldiers’ votes in the camps, or wherever they 
may be, which bill should provide that it would become effective 
upon the adoption by the people of the constitutional amend- 
ment authorizing it. If such a bill becomes a law, then, upon 
the adoption of the amendment, Maryland would have the most 
effective method which can be devised for giving her soldiers 
the right to vote. 

I can, if desired, prepare such a bill very promptly, and in 
the meanwhile the bill which failed to pass at the extraordinary 
session is ready for reintroduction, in case that should seem 
advisable. 

Reversion of Unexpended Balances of Appropriations. The 
question has frequently arisen, and has indeed been the subject 
of litigation, whether unexpended balances of appropriations to 
State departments have or have not reverted. The principal 
difficulty arises in cases where there are outstanding obligations, 
incurred during, hut not paid at the end of the fiscal year, and 
of which the Comptroller has no knowledge. 

I recommend the enactment of a law which will make it the 
duty of each Department to notify the Comptroller, at least ten 
days before the end of the fiscal year, whether any unexpended 
balance of its appropriation is needed to meet obligations in- 
curred during the year; any unexpended balance, against which 
there are no such outstanding obligations, to revert at the close 
of the fiscal year. 

I have prepared such a hill, and it is ready for introduction, 
if desired. 

Contractor’s Belts for Lalor and Materials. Hot- infre- 
quently a State contractor, who has been paid in full by the 
State, fails without paying his labor or material men, who then 

apply to the Legislature for an appropriation to cover the 



amount due them. Such appropriations have sometimes been 
made, and their result, of course, is to make the State pay twice 
for the same work or materials. 

I recommend the enactment of a law requiring each State 
contractor’s bond to guarantee the payment of all debts for 
labor and materials. This will enable the unpaid labor and 
material men to receive payment from the surety. A guarantee 
of this kind is required for United States Government work, and 
in Maryland for state roadwork. It should be required for all 
state work. 

I have prepared such a bill, and it is ready for introduction, 
if desired. 

Transfer of Stock by Foreign Executors. The law requires 
every foreign executor, before transferring stock owned in a 
Maryland corporation by a non-resident decedent, to obtain an 
order of the Orphans’ Court, and pay the State tax upon execu- 
tors’ commissions. The law imposes no penalty upon Maryland 
corporations which permit their stock to be transferred in such 
cases without the order of Court, and when this is done, as it 
not infrequently is, the State loses the tax, because the executor, 
being beyond the jurisdiction, cannot be reached. 

I recommend an amendment to this law so as to impose a 
penalty upon corporations which violate its requirements. I 
have prepared such a bill, and it is ready for introduction, if 
desired. 

Forfeiture of Corporate Charters for Non-Payment of Taxes. 
A large number of the corporations now carried on the books 
as delinquent in the payment of franchise, capital stock and 
gross receipts taxes, have no assets of any kind, and have ceased 
to do business, many of them years ago. The taxes are entirely 
uncollectible, yet because the corporations have never been 
legally dissolved, the assessments are still continued upon the 
books of the State Tax Commission, and are Still certified an- 
nually by that Commission to the Comptroller for collection of 
the taxes. Dissolution proceedings brought by the State would, 

L i ■ ■ 1 
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in most cases, simply involve expense, without any return what- 
ever. 

In order to rid the books of this dead timber, as well as to 
aid in forcing the more prompt payment of taxes of this char- 
acter, I recommend the passage of a law whereby the charters 
of such delinquent corporations will, upon proclamation of the 
Governor, be automatically forfeited when said taxes are over- 

due and unpaid for over two years. 
I have prepared such a bill, and it is ready for introduction, 

if desired. 

Penalties for Failing to File Corporate Reports Within Re- 
quired Time, The Act of 1916, Ch. 631, provides that cor- 
porations, partnerships and individuals required to report to 
the State Tax Commission, must do so on or before March 1 
each year, and that upon failure so to do, a fine shall be im- 
posed upon them of $5.00, with $1.00 additional for every day 
thereafter that the default continues, until June 1st, when a 
further penalty of $100 is imposed, and then a still further 
penalty of $1.00 per day is imposed until the report is filed 
or assessment made without report. The Act further requires 
the State Tax Commission to certify these penalties to the 
Attorney General, and provides that he shall institute suits in 
debt to recover the same, wherever the principal office of the 
corporation is located, or where the partnership or individual 
carries on business or resides. 

Under this Act, the State Tax Commission certified to the 
Attorney General, during the summer and fall of 1917, 538 
claims for penalties against corporations and others. These 
claims ranged all the way from $6.00 to over $200, and the 
debtors were located in almost every part of the State. 

I took the responsibility of not instituting suits for these pen- 
alties, for the following reasons: 

1. Before 1916, practically no attempt was ever made to 
enforce penalties for not filing reports in time, and the provi- 
sions of the Act of 1916, Ch. 631, while technically, of course, 



37 

they should have been known, yet, as a matter of fact, were not 
known, to many of the delinquent corporations. 

2. The enforcement of such stringent penalties for a neg- 

t m PraCtice had not been P^alized before, imposed a hardship upon corporations generally which did not know of 
them, and this hardship would have been beyond all reason in 
the ease °f numerous small organizations and associations, many 
ot which had practically no assets at all. 

3. The staff of the State Law Department is entirely inade- 
quate to prosecute such a great number of comparatively small 
civil actions, many of them before justices of the peace in 
every part of the State. ’ 

The law ought to be amended in such a way as fairly to meet 
the above conditions, and the amendment ought to give due 

consideration to tJio following two facts i 
1. Some discretionary power should exist with respect to the 

reduction or abatement of these penalties. That power should 
not rest upon the Attorney General. He, certainly, is not the 
proper official to pass upon the propriety of reducing or abat- 

ing hundreds of penalties. That falls within the province of 
the State Tax Commission. 

2. The effective method of collecting penalties of this kind is 
not by civil suit. It is by making the penalties part of the 

I, therefore, recommend an amendment to this law which 
will give the State Tax Commission power to reduce or abate 
such of the penalties already imposed as the Commission con- 

siders should be reduced or abated; and power with respect to 
the reduction or abatement of such penalties in the future; and 
providing also that all penalties shall be collected as part of 
the taxes due. 

I have prepared such a bill, and it is ready for introduction 
State Law Department. I would like to have the designation 

of the office held by Mr. Perlman changed from Assistant and 
Chief Clerk to Assistant Attorney General. Mr. Perlman has 
been trying cases in the lower courts and in the Court of Ap- 
peals, advising upon legal questions with state boards and com- 
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missions, aiding the Attorney General in legislative work and 
in other respects performing the services of an Assistant Attor- 
ney General. My original plan for the State Law Department 
called for four Assistants, although I readily agreed to try it 
with three, but experience has shown that four Assistants are 
really necessary. 

I have, therefore, prepared a bill changing the name of the 
position held by Mr. Perlman from Chief Clerk to Assistant 
Attorney General. The duties which the law places upon the 
Chief Clerk, I can distribute among my present office force. 

I have also asked you, in your Budget, to fix the compensa- 
tion at $2,500, instead of $1,500, which latter sum is now the 
salary provided for the Chief Clerk. I cannot expect Mr. Perl- 
man, or any other lawyer of the necessary ability, to do the 
work and give the time which is required of this position for 
less than $2,500 a year. 

This increase in Mr. Perlman’s salary and certain increases 
asked for in the compensation of my office force aggregate a 
total requested increase of $1,900. I feel that this is not only 
necessary in order to maintain the efficiency of the State Law 
Department, but that it is reasonable as well, m view of the fact 

that the State Law Department has resulted, during its first 
year, in saving one-third the former cost of the States law 
work. 

B. Departmental Legislation. 

The bills drafted for the different departments of the State, 
along the lines desired by them, follow: 

Adjutant General. At the request of the Adjutant General, 

I have prepared a bill abolishing the present Fifth Regiment 
Armory Commission, and creating the State Armory Commis- 
sion composed of.the Governor, the Adjutant General and the 
Comptroller, and charging the same with the management and 
control of all armories owned or leased by the State. _ 
“ Agriculture, State Board of. I have communicated with 

this Board, but so far have not been advised what legislation 
they wish drafted. 



39 

Bank Commissioner. I have prepared for the Bank Com- 
missioner a bill making numerous amendments to the banking 
laws of the State. The more important provisions of the bill 
are: 

1. Authorizing the Commissioner’s examinations of State 
banking institutions to be used as the basis of admitting such 
institutions into the Federal Reserve System. 

2. Authorizing the Commissioner to disapprove charters for 
new banking institutions, if the character of the incorporators 
does not warrant belief that the proposed institution will be 
conducted in accordance with law, or if the public convenience 
will not be promoted thereby. 

3. Authorizing trust companies to discount commercial paper. 
4. Requiring savings institutions to report certain un- 

claimed deposits every four years. 
5. Defining demand and time deposits. 
C. Authorizing state banking institutions admitted into the 

Federal Reserve System to maintain the reserves required by 
said System. 

Comptroller. At the request of the, Comptroller, I have pre- 
pared bills: 

1. Authorizing the state’s stationery to be procured by pri- 
vate contract, instead of public bidding after advertisement, 
when the amount involved is less than $500. 

2. Providing that bonds given by collectors of state taxes 
and of other state moneys shall have corporate sureties. 

3. Requiring the Insurance Department to account quar- 
terly, instead of annually, for the receipts of its office. 

4. Requiring the clerks of the County Commissioners and 
of the Appeal Tax Court to return tax assessments to the Comp- 
troller quarterly, instead of annually. 

5. The Comptroller also requested a bill for the forfeiture 
of charters of corporations for non-payment of certain taxes for 
over two years. This bill has been drafted, and is explained 
ante, under the heading, “A. Legislation Recommended.” 
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Conservation Commission. This Commission expects to sut> 
mit a number of amendments to the oyster, crab, fish and game 
laws of the State. The amendments to the oyster, crab and fish 
laws have already been prepared by or under the supervision 
of the Commission’s Chairman. I have approved these bills as 
to form, and they are in the possession of the Chairman, prac- 
tically ready for introduction. The Chairman advises me that 
the amendments to the game laws are being prepared by the 
Commission, or under its supervision, and that these also are 
practically ready. 

Health, State Board of. At the request of this Board, I have 
prepared bills: 

1. Imposing penalties for interference with health officers in 
the performance of their duties. 

2. Relating to the investigation of nuisances by local health 
boards. « 

3. Enlarging the Board’s powers with respect to contagious 
and infectious diseases. 

Insurance Department. At the request of this Department, 
I have prepared a bill: 

1. Requiring brokers placing fire, lightning or tornado insur- 
ance in companies not authorized to transact business in this 
State, to make monthly reports of such policies to the Insurance 
Department. 

2. Authorizing the Insurance Commissioner to summon wit- 
nesses, administer oaths and require the production of books, 
policies and papers, in connection with examinations, hearings 
and investigations. 

3. Valuing certain policies issued after December 31, 1918, 
upon the American Experience Table of Mortality, and three 
and one-half per cent. 

Labor and Statistics, State Board of. At the request of this 
Board, I have prepared the following bills: 

1. Providing for the inspection of steam boilers throughout 
the State. The present law only provides for such inspection 
in Baltimore City. 



41 

2. Making more stringent the laws regulating the hours of 
labor for females. 

3. Amending the laws relative to the employment of minors, 
the principal changes being to raise the minimum age of chil- 
dren employed in canning and packing establishments from 12 
to 14, and authorizing children over 14 to receive a temporary 
permit to work, provided the Superintendent of Education cer- 
tifies that they are unable to make further advancement in 
school. 

Liquor License Commissioners of Baltimore City. The 
President of this Board advises me that the Board will itself 
draft such legislation as it may desire to submit to the General 
Assembly. 

Lunacy Commission. Under the Act of 1916, Chap. 699, 
members of the Lunacy Commission, and its Secretary, are very 
frequently called upon by the courts to examine persons under 
indictment, in all parts of the State, with respect to their sanity. 
The Commission feels that its members, who are now non-paid 
officials, should receive a reasonable compensation for work of 
this character, and that when the same is done by the Secre- 
tary, he should receive compensation therefor, in addition to his 
present salary. 

I have, at the Commission’s request, prepared a bill which 
provides that the Court is to allow a reasonable fee for the 
above services, as part of the Court costs; the city or county to 
be reimbursed, if the person is declared insane, either under a 
bond or from the lunatic’s estate. 

Motor Vehicles, Commissioner of. At the request of the 
Commissioner, Mr. Perlman has drafted a bill containing a 
complete revision of the motor vehicle laws of the State, along 
the lines desired by the Commissioner. The bill has been 
printed in pamphlet form by the Commissioner, and it covers 42 
printed pages. Among other things, it provides for a Traffic 
Court, which is given exclusive jurisdiction over violations of 
the motor vehicle laws and the traffic ordinances in Baltimore 
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City, and concurrent jurisdiction with Justices of the Peace 
over violations of the motor vehicle laws in the counties. 

Police Commissioners of Baltimore City. At the request of 
this Board, I have prepared a bill providing that members of 
the force who enter the military service may be re-instated upon 
their return. 

The Board also desires a bill increasing the salaries of mem- 
bers of the force, and providing new grades for detectives, but 
the Board has not as yet been able to furnish me with the data 
necessary to draft this bill. 

Prison Control, Stale Board of. I have prepared for this 
Board the following bills: 

1. Authorizing prisoners now confined in the Maryland 
Penitentiary, to be transferred from that institution to the 
House of Correction, when prison discipline will be furthered 
thereby. The present law only authorizes this as to pjrisoners 
sentenced since October 1, 1916, when the law took effect. 

2. Amending the habeas corpus laws in the following par- 
ticulars: 

a. "Requiring a copy of the commitment to be furnished a 
representative of the prisoner only when such representative is 
duly authorized by the prisoner to get it, and when he applies 
therefor in person. This is intended to put a stop to the prac- 
tice whereby certain attorneys demand copies of commitments 
without the knowledge of tire prisoners, whom they are not au- 
thorized to represent, in order to see whether they can find any 
ground or pretext for habeas corpus proceedings, and the charg- 
ing of a fee therefor. 

b. Requiring each application for the writ of habeas corpus 
to be accompanied by a copy of the commitment claimed to be 
defective, and to state whether the writ has previously been 
applied for in the same case; and providing that the court is 
not to grant the writ if the application or the commitment shows 
on its face that the prisoner is not entitled to be released. 
These provisions are aimed at restricting, within proper limits, 
the practice whereby the writ now has to be granted whether 



43 

there are grounds for the prisoner’s release or not, and whereby 
the prisoner’s attorney, notwithstanding the court’s decision, 
after hearing, that the prisoner is not entitled to his release, 
may keep on applying for the writ as many times as he chooses, 
and require the prisoner to be produced again before whatever 
court in the State he selects for the purpose. 

3. Requiring the Advisory Board of Parole to investigate 
the case of each prisoner sentenced, for one year or more, to the 
Maryland Penitentiary or the House of Correction, when one- 
third of his term has expired, in order to see whether he should 
then be recommended to the Governor for conditional pardon. 
If the pardon is granted, then the prisoner is placed, of course, 
under the supervision of the Board, and will be compelled to- 
serve the balance of his term, if he does not faithfully comply 
with the conditions of his pardon. 

At present, the Board usually acts only on application. 
This bill, if passed, will require the Board to determine, on 

its own initiative, whether the conduct and reformation of any 
prisoner, sentenced to the above institutions for one year or 
more, is such, when he has served one-third of his term, as to 
justify his release, on condition that he must serve the balance 
of his term, if he violates the conditions of his parole. With 
this amendment, the Maryland law will be better than the in- 
determinate sentence, because a release granted under the in- 
determinate sentence is usually irrevocable, whereas under our 
law the prisoner, after his release, would continue under super- 
vision. 

State Aids and Charities. I have communicated with this 
Board, but have not been advised of any legislation they wish 
drafted. 

State Industrial Accident Commission. This Commission 
advises me that they will let me know as soon as they are able to 
decide what legislation they wish drafted. 
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I think that at least one measure is important in connection 
with a phase of this Commission’s jurisdiction which has come 
before my Department. The law gives the Commission juris- 
diction over hazardous employments when carried on by the 
State, as well as by private employers. The State, however, 
has made no appropriation to cover awards made against State 
departments, and it is, at least, doubtful whether the depart- 
mental appropriations themselves are applicable for this pur- 
pose. 

The policy of the State with respect to this subject should be 
definitely fixed. If State employments are not to continue 
under the law, then the law should be amended accordingly. If 
they are, then an appropriation should be made by the State to 
cover the payment of awards made against State departments, 
and proper machinery should be provided for following up the 
cases in which such awards are made, in order to see when dis- 
ability ceases. 

Stale Tax Commission. I have offered the services of my 
Department to the State Tax Commission for the drafting of 
any legislation it may desire. The Commissioners, however, 
have not requested me to prepare any bills, so that I assume, 
as I have written them, that such legislation as they may desire 
they will draft themselves. 

Among the tax bills which should be submitted to the next 
Legislature, as I stated in my Annual Report for 1916 (Atty. 
Gen. Rep. Vol. 1, page 19), and as I have advised the Com- 
mission, is a bill providing uniform rules for the separate 
assessment of land and the classification and sub-classification 
of improvements on land and personal property, as directed by 
the amendment to Article 15 of the Declaration of Rights, em- 
bodied in the Acts of 1914, Ch. 390, and adopted by the people 
at the November, 1915, election. The failure of the Legisla- 
ture of 1916 to pass such a law resulted in the litigation de- 
cided in State Tax Commission vs. Lowenstein et ah, 129 Md. 
244. 
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I have written the State Tax Commission that, as the provi- 
sions of this law fall within their province and experience, I am 
assuming that they will either draft it, or advise me of what 
they desire its scope to be, so that I may he able to draft it. 

State Board of Education. State Auditor. State Roads 
Commission. Board of Election Supervisors of Baltim.ore City. 
I am advised by these departments that they do not expect to 
ask any legislation from the General Assembly of 1918. 

CONCLUSIOIV. 

In conclusion, permit me to express my deep appreciation of 
your unfailing courtesy and consideration upon all occasions, 
and of that of the other State officers connected with your ad- 
ministration. 

I have the honor to be, 

Kespectfully yours, 

Albert C. Ritchie, 
Attorney General. 
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Cost ot the State's Legal Work During Fiscal Year 
Ended September 30; 1917. 

(Note.—The State law offices were not opened until Feb- 
ruary, 1917.) 

1. Department of Law— 
Appropriation for equipment, salaries and expenses. $20,800.00 
Capital expenditures: 

Office furniture and equipment $1,209.43 
Law library  1,425.48 

  2,634.91 

Balance for salaries and expenses. .    $18,165.09 

Salaries: 
Attorney General and three Assistant 

Attorneys General  $12,500.00 
Assistant, clerks and stenographers.. 2,747.87 

Expenses: 
Office rent  874.95 
Telephone  154.82 
Travelling and hotel expenses  168.57 
Telegrams -  5.05 
Stamps.    116.30 
Extra typewriting   . 142.00 
Office supplies  212.53 
Water, towels, ice and miscella- 

neous  158.53 
Court testimony    79.95 
Printing Annual Report and Opin- 

ions  424.59 
  17,585.16 

Balance. $579.93 
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2. Printing Briefs and Records— 

Appropriation.    $500.00 
Expended  475.50 

Balance  $24.50 

3. Tax Collections— 

Appropriation  $2,000.00 
Commissions  1,481.36 

Balance  $518.64 

4. Special Counsel— 

Condemnation cases and title examinations  $1,400.00 
Condemnation of oyster leases in St. Mary’s 

County (Atty. Gen. Rep. Yol. 1, p. 15)  250.00 
Interstate Commerce Commission case, rates on 

crushed stone  500.00 

Total  $2,150.00 

5. Resume— 

Department of Law '  $17,585.16 
Printing Briefs and Records ’. . 475.50 
Tax Collections  1,481.36 
Special Counsel  2,150.00 

Total  $21,692.02 
Less appearance fees, all paid to State  118.25 

Total cost ••  $21,573.77 
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COMPAEISOKT OF COST OF State’s LeGAL WORK UNDER DePAET- 
ment of Law With Peevious Cost. 

Cost (as far as ascertainable) during fiscal years 
ended September 30, 1915, and September 30, 
1916, before special counsel to State boards and 
commissions were abolished, exclusive of Public 
Service Commission, not less than  $33,000.00 

Cost during fiscal year ended September 30, 1917, 
under State Law Department   21,573.77 

Saving the State the sum of at least  $11,426.23 
Which represents a saving! of approximately one- 

third the former cost. 

I 
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ADMINISTRATION OF ESTATES. 

(Collateral Inheritance Tax Opinions included under Taxation.) 

Administration-—Distkibution of Estates—Husbands 
and Widow's Allowances. 

November 16, 1917-. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Md. 
Dear Mr. McMullen: I beg to reply to your favor of 

November 12, enclosing letter from the Register of Wills for 
Wicomico County, who submits the following question: 

Sections 308 and 309 of Art. 93 of Bagby’s Code provides 
for an allowance of $150 to the widow, out of her deceased 
husband’s personal estate remaining after the payment of 
funeral expenses, when there are infant children surviving; 
and an allowance of $75 when there are no infant children 
surviving. The Register of Wills desires to know whether 
like allowances should be made to a surviving husband, out of 
his deceased wife’s personal estate. 

Section 317 provides specifically that the provisions of the 
preceding sections, 301 to 316, me., relating to the rights of 
widows in the estates of their husbands, shall apply to and be 
enforced in favor of surviving husbands, so as to give surviving 
husbands the same rights in the estates of their deceased wives, 
that said sections give widows in the estate of their deceased 
husbands. 

Sections 308 and 309, therefore, apply to surviving husbands 
as well as to widows, so that a surviving husband is entitled to 
$150 out of his deceased wife’s personal estate remaining after 
the payment of funeral expenses, when there are infant chil- 
dren surviving ; and he is entitled to $75 if there are no infant 



52 

children. If the children are adults, then the surviving hus- 
band is entitled to this $75 allowance. 

These allowances are mandatory. 
Beachley vs. Bollinger Estate, 119 Md. 151, 157; 
Pyles vs. Bowie, 123 Md. 13. 

I enclose you a copy of this opinion, in case you wish to 
send it to the Begister of Wills. 

Very truly yours, 
Ai.bkrt C. Ritchie, Attorney General. 

Administration-—Distribution to Life Tenant, When it 
Passes Estate in Remainder. 

August 20, 1917-. 
Z. Potter Steele, Esq., ( 

Register of Wills, 
Denton, Maryland. 

Dear Mr. Steele : I beg to reply to your favors of August 
10th and 16th. 

I understand that John R. Fountain, who died in Caroline 
County, more than twenty years ago, by his will bequeathed 
certain shares of Denton Rational Bank stock to his daughter, 
Maria M. Wilson, for life, with remainder to her issue living 
at the time of her death. The stock was appraised at $1,500, 
and on April 8th, 1888, was distributed by the executrix of the 
estate as follows: 

“Distribution of the remaining balance in accord- 
ance with the provisions of the last will and testa- 
ment of the said deceased, as follows, viz: 

“To Maria M. Wilson, daughter of said deceased, 
for and during her natural life, and after her death 
to such of her children as may then be living, to be 
equally divided among them, a legacy in Denton 
Rational Bank stock, of $1,500.” 
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The life tenant has died, leaving two children surviving, and 
the question is whether distribution must now be made of the 
bank stock to the remaindermen, or whether the above distribu- 
tion is sufficient to pass the stock to the remaindermen without 
any further distribution. 

There is no doubt that a distribution of personal property 
which is expressly stated to be in accordance with the provi- 
sions of the will, and which is made expressly to the life tenant, 
and after the life tenant’s death to the remaindermen, passes 
not only the life interest, but the interest in remainder also, so 
that the property belongs to the remaindermen upon the death 
of the life tenant without any further distribution. 

Myers vs. Safe Deposit, &c., Co., Y3 Md. 413, 424- 
428; 

Crean vs. McMahon, 106 Md. 507, 518-524, 
Sydnor vs. Graves, 119 Md. 321, 325-328; 
Foley vs. Syer, 121 Md. 79, 84-87. 

As pointed out in Crean vs. McMahon, page 524 of 106 Md., 
and in Sydnor vs. Graves, page 328 of 119 Md., the distribu- 
tion in Drovers & Mechanics Bank vs. Hughes, 83 Md. 335, 
was to the life tenant “for life only," so that it was expressly 
restricted to the life tenant, and did not embrace the remainder- 
men. But the distribution in the Fountain estate did expressly 
include the remaindermen, and under the casog nho”o cited 
no further distribution is now necessary. The bank stock 
passed to the remaindermen upon the life tenant’s death under 
the distribution previously made. 

Very truly yours, 

Albert C. Kitchie, Attorney General. 
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Administbation—Executor's Commission, State Tax On. 

January 29, 1917. 
E. E. Friend, Esq., 

Register of Wills, 
Oakland, Maryland. 

Deai;. Mb. Friend : I beg to reply to your favor of January 

23rd. 
Under the Act of 1916, Chap. 559, the State Tax upon the 

commissions of executors and administrators is no longer calcu- 
lated upon the amount of the commissions, but upon the amount 
of the estate, and it is one per cent upon the first $20,000 of 
the estate and one-fifth of one per cent upon the balance. 

Therefore, in the case of a $25,000 estate, the tax would 
be $200 (one per cent on the first $20,000), and $10 (one-fifth 
of one per cent upon the balance of $5,000), aggregating $210 
in all. 

The law requires the Orphans'" Court to allow this amount 
of commissions, and does not permit the executor or adminis- 
trator to waive his commissions except as to the excess thereof 
over this $210.00. In other words, sufficient commissions must 
be allowed to cover the amount of the tax. 

If the commissions were 2 per cent, or $500.00, then the tax 
would, of course, consume $210, and the remaining $290 would 
go to the executor or administrator. 

This Act went into effect on June 1, 1916, and in my opin- 
ion it applies to all commissions allowed after June 1, 1916, 
whether the testator or the intestate died previous to that date 
or not, and whether letters were granted previous to that date 
or not. 

Gaines vs. Reutch, 64 Md. 511; 
Montague vs. State, 54 Md. 481. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Administration—Executor s Commissions on Debts DiS" 
tributed—State Tax Thereon. 

January 29, 1917-. 

Howard W. Jackson, Esq., 
Register of Wills, 

Court House, Baltimore, Md. 
Dear Mr. Jackson: Mr. Lester L. Stevens writes me that 

the auditors requested him to obtain my opinion upon a queer 
tion which has arisen in an estate in which he is interested 
relative to executor’s commissions and the tax thereon. 

The question is whether commissions should be allowed upon 
debts due the estate when such debts are distributed, and 
whether the state tax should be collected upon the amount of 
such debts. 

I do not think that the question whether commissions should 
be allowed upon debts distributed is controlled by the decisions 
rendered imder the law as it existed before 1884, such as: 

In re Stratton, 46 Md. 551; 
Handy vs. Collins, 60 Md. 229. 

The question is, I think, controlled by the case of Hardt vs. 
Birely, 72 Md. 134, in which the Court of Appeals held that 
the executor is entitled to commissions on the actual value of 
mortgage and other notes and debts distributed, as such value 
is ascertained by appraisement. It is, therefore, my opinion 
that the executor is entitled to commissions upon all debts dis- 
tributed which, as a result of an appraisement thereof, are 
found to have value. The commissions must, of course, be 
based upon this appraised value. 

Such debts form part of the testator’s estate, and, therefore, 
the state tax provided by the Act of 1916, Chap. 559, should 
be charged upon them. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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BANKS. 

Banks—Branch Banks, Names of. 

January 23, 1917. 
Hon. J. Dukes Downes, 

Bank Commissioner, 
Union Trust Building, 

Baltimore, Maryland. 
Bear Mr. Downes : I Beg to reply to your inquiry relative 

to the names of the branch banks of the Eastern Shore Trust 
Company. 

I understand that at present the names of the several branch 
banks follow the names of the localities in which they are estab- 
lished, as for instance, “Charles County Bank,” and then under 
these names there appear in smaller letters the words, “of the 
Eastern Shore Trust Company.” 

I also understand that you consider this designation as mis- 
leading, and that the Eastern Shore Trust Company is willing 
to change the designation of its branch banks, so as to call the 
Charles County branch, for instance, “The Charles County 
Bank, Branch of the Eastern Shore Trust Company,” all of the 
lettering to be of the same size. 

I think, that you should accept this latter designation. 
Very truly yours, 

Albert C. Bitchie, Attorney General. 

Banks—Federal Kevenue System, State Examination as 

Basis for Admission to. 

October 22, 1917-. 
J. Dukes Downes, Esq., 

Bank Commissioner, 
JOl Union Trust Building, 

Baltimore, Maryland. 
Dear Mr. Downes : I beg to confirm the oral opinion I ex- 

pressed to you today, namely, that upon the request of any 



57 

State bank or trust company, submitted to you by its proper 
officers, you may supply the Federal Reserve Bank with the 
results of your examination of such State bank or trust com- 
pany, for the purpose of furnishing the basis of admitting such 
institution into the Federal Reserve System. This is a per- 
fectly legitimate use to make of your examination, provided the 
institution itself requests it, and it will save the time, trouble 

and expense of a federal examination, which would simply 
duplicate your work. Section 14 of Article 11 of Bagby’s Code, 
which requires your department to keep secret your examina- 
tions, was not intended to apply to a case where the bank 
itself makes the request, for the purpose of admission into the 
Federal Reserve System. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Banks-—Federal Revenue System, State Examination as 
Basis eor Admission to. 

October SI, 1917-. 

William Ingle, Esq., 
President The Baltimore Trust Go., 

Baltimore, Maryland. 
Hear Mr. Ingle: After conferring with the Bank Commis- 

sioner, we have reached the conclusion that it would be better 
for him not to sign the form of certificate you submitted with 
respect to state banks or trust companies which desire to be 
admitted into the Federal Reserve System. While the Bank 
Commissioner might be entirely willing to sign the certificate 
for some banks, such, for instance, as your own, yet in the 
case of other banks, he might not be willing; and for a number 
of reasons he very much prefers not to make any distinction 
between banks desiring to enter the system. 

I have already advised him that upon the request of banks 
which wish to enter the Federal Revenue System, he may sup- 
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ply the Federal authorities with his examinations and reports, 
for the purpose of having such banks admitted into the system; 
so that the result of his not also signing the certificate will sim- 
ply he that the Federal authorities themselves will decide from 
the examinations and reports whether to admit such banks or 
not. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Banks—Incorporation of. 
January 5, 1917-. 

Allan C. Girdwood, Esq., 
Secretary Stoie Tax Commission, 

50Jf. Union Trust Building, 
Baltimore, Maryland. 

Dear Sir: I beg to reply to your favor of January 3rd, 
with respect to the incorporation of banks. 

Ever since 18JO there have been special provisions in this 
State for the incorporation of banks. The Act of 1870, Chap. 
206, provided in detail for the formation of “associations for 
carrying on the business of banking.” This Act was limited 
as to its duration, but by the Act of 1886, Chap. 501, and the 
Act of 1906, Chap. 483, it was continued in force until the 
end of the legislative session of 1910. See Code 1904, Art. 11, 
Sections 19-32. 

This general banking law was revised in 1910, by the Act 
of 1910, Chap. 219, pages 6, etc., and this Act, as subsequently 
amended, is codified in Bagby’s Code, Art. 11. Sections 20-30 
of this Article provide for the formation of “banks,” and these 
sections prescribe exactly what their charters shall contain, 
how they shall be executed and recorded, and all the details 
incident to their incorporation. Sections 31-41 provide for the 
formation of “savings institutions” and sections 42-51 provide 
for the formation of “trust companies.” 
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The general incorporation law, as contained in Article 23 of 
the Code, never did provide for the incorporation of banks. 
As originally enacted by the Act of 1868, Chap. 471, Section 
29 authorized the formation of “savings institutions.” The 
Act of 1876, Chap. 269, added “trust companies and guarantee 
companies” (Code 1888, Art, 23, Sec. 29), and the Act of 
1890, Chap. 262, eliminated them again. The revision of 
Article 23 by the Act of 1908, Chap. 240, did not affect the 
general banking law, and, as already stated, that law, with its 
provisions for the incorporation of banks., was revised and re- 
enacted in 1910. The Act of 1916, Chap'. 596, which again 
revised the general corporation law as contained in Article 23 of 
the Code, does not in any way attempt to bring banks under its 
incorporation provisions. 

In view of this long continued existence of special provisions 
for the formation of banks, distinct from the provisions for 
the formation of incorporations generally, it is my opinion that 
banks should be incorporated under the banking law, Sections 
20-30 of Article 11 of the Code, and that the provisions of these 
sections are the only ones to be complied with in the case of 
banks. None of the provisions of Article 23 relating to the 
formation of corporations generally are applicable or necessary 
to be followed when banks are incorporated. 

Since, in my opinion, the banking law is the only law to be 
complied with when banks are formed, it follows, of course, that 
in case of a conflict between the banking law and the general 
corporation law, the former must control, and that any pro- 
vision of the general corporation law' relating to the formation 
of corporations generally, as to which the banking law is silent, 
such, for example, as the requirement for a resident agent, does 
not apply to banks. 

A copy of the bank charter need not be sent to the Secretary 
of State. Section 22 of Article 11 of the Code provides for 
executing bank charters in triplicate, one copy to be filed with 
the Clerk of the Circuit Court or the Superior Court, one with 
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the Bank Commissioner and one with the State Tax Commis- 
sion. The law does not require a copy to he sent the Secretary 
of State, and, therefore, no copy need be sent him. 

Finally, I do not think that Section 99B of the Act of 1916, 
Chap. 596, page 1232, requires your Commission to approve 
bank charters. I think that Section 99B applies to corporations 
formed under the provisions of Article 23. Banks are not 
formed under that article, and under the banking law the only 
approval that bank charters require is that of the Bank Com- 
missioner and the Judge. Your Commission’s only duty with 
respect to bank charters, is to receive for record a copy thereof 
under Article 11, Section 22. 

I return herewith the Charter of the Hamilton Bank. 

Very truly yours, 

Albert C. Kitohie, Attorney General. 

♦ 
Banks—Incorpokation op, Bonus Tax. 

January 22, 1917, 
Allan C. Girdwood, Esq., 

Secretary, State Tax Commission, 
501i Union Trust Building, 

Baltimore, Maryland. 
Dear Sir . A\ hen I was in your office the other day, you 

told me that you understood the Commission to interpret my 
opinion of January 5, 1917,—to the effect that banks should 
be incorporated under the banking law, Sections 20-30 of Arti- 
cle 11 of the Code, and that none of the provisions of Article 
23 relating to the formation of corporations generally are ap- 

plicable dr necessary to be followed when banks are incorpo- 
rated,—to mean that banks are not required to pay the bonus 
tax upon their incorporation. 

Of course, I did not mean this, and I think that there must' 
be some mistake as to' the Commission’s understanding that I 
did, because Article 11 of the Code, under the provisions of 
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which. I expressed the opinion that banks should be incorporated, 
explicitly provides in Section 23, that “upon making and filing 
of the articles of incorporation, and upon the payment of the 
bonus and other taxes required by the laws of this State, the 
bank shall become a body corporate.” 

However, iri order to prevent any possible misapprehension, 
I will be very much obliged if you will bring this letter to the 
attention of the Commission. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Banks—Limitation on Amount that may be Boerowed 
DOES NOT APPLY TO AOTES OP GREAT BRITAIN. 

February 9, 1917. 

J. Dukes Downes, Esq., 
Bank Commissioner, 

409 Union Trust Bldg., 
Baltimore, Maryland. 

Dear Mr. Downs : I beg to reply to your favor of February 
5th. in which you ask whether the Talbot Bank of Easton can 
hold more than 30 per cent of the Convertible Gold Rotes of 
the United Kingdom of Great Britain and Ireland, dated Feb- 
ruary 1, 1917, and due February 1, 1918, and February 1, 
1919. 

Bagby’s Code, Art. 11, Sec. 64, provides that the total lia- 
bilities “of any person, copartnership or corporation” to any 
bank for money borrowed shall not exceed 20 per cent of the 
capital and surplus, with the right to the directors to increase 
this to 30 per cent upon a two-thirds vote, this section, how- 
ever, not to apply to negotiable coupon bonds. 

The United Kingdom of Groat Britain and Ireland is not a 
“person, co-partnership or corporation” within the meaning of 
this section, and, therefore, the prohibition does not apply to 
the Convertible Gold Rotes of that Kingdom. Assuming Gov- 
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emment notes of this kind to constitute “money borrowed,” 
nevertheless their acquisition in excess of 30 per cent does not 
violate the statute,, because governments are not within the 
statute. 

This is in accordance with the ruling of counsel to the Fed- 
eral Eeserve Board under Section 5200 United States Eevised 
Statutes, which provides that the total liabilities to any asso- 
ciation “of any person, or any company, corporation or firm” 
for money borrowed shall not exceed one-tenth of the unim- 
paired surplus fund. 

While this is true, it is also true, under Bagby’s Code, Art. 
11, Sec. 10, that whenever any bank “is conducting its business 
in an unsafe or unauthorized manner,” you may act as provided 
by that section; and I think that if any bank holds such an 
amount of government notes as, in your judgment, results in the 
conduct of its business in an unsafe manner, you may require 
a reduction to such amount as you deem to be safe, in default 
of which you may act under Section 10. 

I return you copy of the letter of January 26, 1917, to your- 
self from F. P. Kane, Deputy Comptroller, and also the pro- 
spectus of the notes. 

Very truly yours, 
Albekt C. Eitchie, Attorney General. 

Banks—Names of. 

January 23, 1917. 
J. Dukes Downes. Esq., 

Bank Commissioner, 
Union Trust Building, 

Baltimore, Maryland. 
Deak Mr. Downs : I beg to reply to the letter to you of 

December 16, 1916, from the officers of the institution called 
the Indian Head Bank, which is the name given to the branch 
of the Eastern Shore Trust Company located at Indian Head. 
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These gentlemen saj that an organization has recently been 
formed known as “The Indian Head Bank, Brokers,” which 
is not yet incorporated, but which seems to transact, to some 
extent at least, banking business. I understand that this organ- 
ization is about to incorporate as a bank, and that the branch 
in question of the Eastern Shore Trust Company objects to the 
use of “Indian Head Bank” in the proposed corporation s name. 

I do not see any grounds upon which the new corporation 
can be prevented by you from adopting the name “The Indian 
Head Bank.” Section 21 of Article 11 of Bagby’s Code does 
provide that the name adopted by an incorporated bank “shall 
be in no material respect similar to the name of any other 
bank in the same county or city,” but this, I think, means any % 
other incorporated bank. 

There is no bank at Indian Head bearing a corporate name 
similar to “The Indian Head Bank.” The co-called Indian 
Head Bank is simply the name given by the Eastern Shore 
Trust Company to its branch at Indian Head. The corporation 
is the Eastern Shore Trust Company, not The Indian Head 
Bank. The latter, I understand, is not incorporated at all. It 
is simply a part of the Eastern Shore Trust Company, and 
that company has no legislative authority of any kind for the 
use of the name Indian Head. 

Therefore, since there is no incorporated bank bearing the 
name, The Indian Head Bank, or any name similar to it, it 
follows that a bank can now be chartered bearing that name. 
I return you the protest. 

Very truly yours, 

Albert C. Kitchle, Attorney General. 
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CONSERVATION. 

CoNSEEVATioif—Buoys as Makkees. 

January 17, 1917-. 
William 11. Killian, Esq., 

Conservation Cammission, 
512 Munsey Building, 

Baltimore, Maryland. 
Deab Me. Killian: You asked me orally the other day 

whether your Commission had power to mark with buoys or 
otherwise the lines which the statutes prescribe as separating 
the waters for tongers and dredgers and for tongers and scrapers. 

It seems to me that this work is important, if not necessary, 
for the proper enforcement of the statutes in question, and I 
think that your Commission has the power to have the marking 
done, under section 3 of the Aci, of 1916, Chap. 682, which 
charges you with the execution of all laws relating t<V oysters, 
and perhaps under other provisions of the law also. 

I also think that in prosecutions for the violation of the 
above statutes, the magistrates should regard your Commis- 
sion’s markings as official, at least until their correctness is 
questioned. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Conservation—Chief Inspectoe of Commission May Be 
Notary Public. 

June J, 1917-. 
William H. Killian, Esq., 

Conservation Commission, 
512 Munsey Building, 

Baltimore, Maryland. 
Dear Sir: I beg to reply to your recent favor asking 

whether your Commission’s Chief Inspector may hold a com- 
mission as Notary Public. 
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In my opinion lie can. The Chiei Inspector is not an officer 
within the meaning of Article 35 of the Declaration of Rights, 
which provides that no person shall, at the same time, ho 
more than one office of trust or.profit created by the Constitu- 
tion or laws of this State. 

State Tax Commission vs. Harrington, 126 Md. 
157. 

You also ask whether the affidavit to an application for lease 
which Bagby’s Code, Art. 72, Sec. 105, provides shall be made 
before a Justice of the Peace, may also be made before a Rotary 
Public. This affidavit may be made before a Rotary Public. 

Bagby’s Code, Art. 68, Sec. 3. 

Yerv truly yours, 
Albekt C. Ritchie, Attorney General. 

Conservation-—Crabs, Undersized, Caught Outside the 
State. 

July 5, 1917-. 

William H. Killian, Esq., 
Conservation Commission, 

512 Munsey Building, 
Baltimore, Maryland. 

Dear Sir: I beg to reply to your favor of June 29th, ask- 

ing whether the State-wide crab law, passed by the Extra. Ses- 
sion of the General Assembly of 1917, applies to undersized 
crabs which come from outside the State, as well as to those 
caught in Maryland waters. 

This act makes it unlawful “for any person or persons to 
take, catch or have in his or their possession” crabs below a 
certain size. 

The Court of Appeals has several times held that a statute 
which merely prohibits having in possession game or oysters, 
applies only to game or oysters caught within the State, and 
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does not apply to game or oysters caught outside of and brought 
into the State. 

Dickhaut vs. State, 85 Md. 451; 
Stevens vs. State, 89 Md. 669; 
Tyler vs. State, 93 Md. 309. 

Moreover, the State wide crab law provides in the title that 
it is applicable to all the waters of the State,” and . in Section 
1 that it “shall apply to all waters of the State of Maryland.” 

It is, therefore, clear that the law does not. prohibit having 
in possession within the State undersized crabs caught with- 
out the State. 

Yery truly yours, 

Albekt C. Eitchie, Attorney General. 

Conservation-—Deputy Commanders, Power to Arrest 

Without Warrant. 

July 9, 1917. 
William H. Killian, Esq., 

Conservalion Commission, 
512 Munsey Building, 

Baltimore, Md. 
Dear Sir: I beg to reply to your -'avor of May 8th asking 

my opinion upon certain questions relating to arrests by Deputy 
Commanders of the State Fishery Force. I have been pre- 
vented from answering your letter sooner because of the extra 
session of the Legislature. 

1. Deputy Commanders have, of course, the power to arrest, 
for misdemeanors, without warrant, 

Bagby’s Code, Art- 72, Sections 39, 40, 44, 45 ; 
Kane vs. State, 70 Md. 546, 551. 

2. This power to arrest without warrant, in case of mis- 
demeanors, always exists whenever the offense is committed 
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within the officer’s view. See cases cited in Opinions of Attor- 
ney General of Maryland, Yol. I, page 270. 

3. Whether the officer can make the arrest for misdemeanors, 
when the offense was not committed in his view, upon the mere 
complaint of the lessee, and without warrant, depends upon the 
circumstances. If the offense amounts to a breach of the peace1, 
then the officer would be! justified in making the arrest, without 
warrant, upon the complaint and request of the lessee, who wit- 
nessed it. 

B. & O. R. R. Co. vs.' Cain, 81 Md. 87, 100. 

But if the misdemeanor did not involve a breach of the peace 
and was not committed within the officer’s view, then I think 
that a warrant would be necessary. 

4. You also ask what instructions would be most advisable 
for your Commission to issue to the officers,—to arrest without 
warrant in cases where this can be done, or to require warrants, 
or to have the Grand Jury indict. I rather think it would not 
be advisable to issue any instructions of this kind intended to 
cover all cases. It seems to me that the officers should be ad- 
vised as to their powers, along the lines above set forth, and 
that they should act in each case as the circumstances seemed 
to justify. 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 

Conservation—Deputy Gamei Warden—Right to Carry 
Concealed Weapons. 

August 23, 1917. 
Charles H. Stanley, Esq., 

Deputy Game Warden at Large, 
206 W. Lanvale Street, 

Baltimore, Maryland. 
Dear Sir : I have your favor of August 20th, in which you 

ask whether a deputy game warden, duly appointed by the Con- 
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servation Commission, has authority to carry concealed weapons 
while in the discharge of his duties. 

The statute against carrying concealed weapons does not pro- 
hibit a deputy game warden from carrying the same, but the 
statute provides that “the tribunal before which any case aris- 
ing under the provisions of this section may be tried, shall have 
the right to judge of the reasonableness of the carrying of any 
such weapon, and the proper occasion therefor, under the evi- 
dence in the case.” 

Jlagby’s Code, Art. 27, Sec. 39 and Art. 99, Sec. 44. 

If the question were raised, I think that there would be little 
doubt that the court or justice would decide that it was reason- 
able for a deputy game warden to carry concealed weapons 
while in the discharge of his duties. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Conservation—Fish—Ladders at Mild Dams. 

February 23, 1917. 
E. Lee LeCompte, Esq., 

Stale Game Warden, 
512 Munsey Building, 

Baltimore, Maryland. 
Dear Sir: I beg to reply to your favor of February 21st. 
Section 81 of Article 39 of Bagby’s Code, as amended by Act 

1914, Chap. 366, requiring owners of dams upon any of the 
waters of this State to place at least one fish ladder upon such 
dams, applies now to Howard County. The exemption of How- 
ard County, made by Section 86 of Artice 81 (Act 1914, Chap. 
366), has been removed by Act 1916, Chap. 396. 

There is nothing in the law which excuses compliance with 
Section 81. The law clearly assumes that compliance is prac- 
ticable, and, in the case of all dams, “a free fish ladder of such 
character as to enable fish to have a free course up and down 
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said waters at all times” is required. It is the duty of the 
mill owner to construct such a fish ladder, and if he does not, 
he violates the law. Perhaps when the mill owner in question 
knows this, he may be able to procure engineers who can con- 
struct the fish ladder, if his present engineers cannot. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Conservation—Pish—Vets, Licenses foe. 

March 12, 1917. 

11'. Thomas Kemp, Esq., 
Chairman, Conservation Commission, 

512 Munsey Building, 
Baltimore, Maryland. 

Dear Sir: I beg to reply to your favor of March 7th. 
Under Eagby’s Code, Art, 39, Section 111, (Act 1914, Chap. 

S15), relating to fish licenses, the fee is $5.00 for the first net, 
and $1,00 for each additional net, to be used in the Chesapeake 
Bay, and when nets are to be used in the tributaries of the 
Chesapeake Bay, then, I think, the fee is $2.00 for all nets that 
may he so used, and not $2.00 for each net. 

If this is not so, the result would he that the fee tor c.'.ch 

additional net in the Bay would be $1.00, and $2.00 for each 
additional net in the tributaries. I do not think the Legislature 
intended this. I think the intention was to require one fee of. 
$2.00 to cover as many nets as the fisherman desires to use in 
the tributaries. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Conservation—Fish—Nets., Fyke:, in Miles River. 

April 12, 1917. 
W. 77. Killian, Esq., 

Conservation Commission, 
512 Munsey Building, 

Baltimore, Maryland. 
De ar Sir: I beg to reply to your favor of April 5tli. in 

which you ask whether fishing with fyke nets is permitted in 
the Miles River, Talbot County. 

The Act of 1910, Chap. 667, page 1141, amending Sec. 115 
of Art, 21 of the Code of Public Local Laws (which had prev- 
iously been amended by the Act of 1900, Chap. 696, and the 
Act of 1902, Chap. 183), makes it unlawful to catch fish in 
the Miles River and tributaries and in the tributaries of the 
Wye and Great Choptank Rivers, with gill nets or hook and 
line, at any time; and in Skipton Creek, with haul seines from 
August 1st to May 20th; and in all other waters of said county 
with hook and line at any time, “and to take and catch fish with 
gill nets, haul seine, drag nets, .fish baskets, fish pots, pound 
nets and fykes from the first day of August to the twentieth 
day of May following; provided, however, that the meshes in 
all seines, nets, pounds and fykes are in the bar not less than 
one and one-half inches.” 

In my opinion, the provision just quoted applies to all the 
waters of Talbot County, and is not limited to the waters not 
enumerated in the preceding part of Section 115. Tf this is not 
so, then fykes could not be used at all in the Miles River and 
its tributaries, or in the tributaries of the Wye and Great Chop- 
tank, nor could anything be used at any time in these waters 
except gill nets and hook and line. I do not think that the 
Legislature intended this. 

It follows that, in my opinion, fishing with fyke nets is per- 
mitted in the Miles River from August 1st to May 20th. I 
return you Mr. Shehan’s letter. 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 
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Conservation—Fish—Nets, Pound or Stake, in Head- 
waters oe Chesapeake Bay. 

March 13, 1917-. 

IF. Thomas Kemp, Esq., 
Chairman Conservation Commission, 

512 Munsey Building, 
Baltimore, Maryland. 

Dear Sir: I beg to reply to your favor of March 6th, in 
which you ask whether pound-nets or stake-nets are permitted 
east of a line drawn from Carpenter’s Point to Grove Point 
and thence to Howel’s Point. 

The Act of 1843, Chap. 275, Sec. 1, now codified as Sec. 
7 of Art. 39 of Bagby’s Code, prohibited the placing of stake- 
nets “in the head-waters of the Chesapeake Bay or in the Sassa- 
fras, Elk, Bohemia, North East or Susquehanna Rivers, or in 
any of their tributaries,” this prohibition not to apply to any 
portion of the Bay below Poole’s Island, which lies south-west 
of Howel’s Point. 

The Act of 1896, Chap. 441, Sec. 101, now codified as Sec. 
121 of Art- 39 of Bagby’s Code, in defining the headwaters of 
the Chesapeake Bay, provides that all waters west and south 
of a line drawn “from Carpenter’s Point, thence to Grove 
Point, and a line drawn from Grove Point to Howel’s Point, 
hut not to include any tributary of said Bay,-’ shall be con- 
sidered as belonging to the Chesapeake Bay. 

Therefore, the waters east of that line constitute the head- 
waters of the Bay, and consequently the waters in which you 
desire to know whether stake-nets can be placed are the head- 
waters of the Chesapeake Bay, and the tributaries ; and under 
the Act of 1843 stake-nets were not permitted in these waters, 
down to Poole’s Island. 

The Act of 1896, Chap. 441, Sec. 98, however, as amended 
by the Act of 1908, Chap. 313, now codified as Bagby’s Code, 
Art. 39, Sec. 118, prohibited the use of pound-nets or stake- 
nets in the Chesapeake Bay “north of Poole’s Island, except the 
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bay shore of Kent County up to Howel’s Point, at the mouth 
of the Sassafras River, and also on the Susquehanna River,” 
and except also certain waters on the west side of the Bay. 

These Acts of 1896 and 1908 prohibited stake-nets in the 
Bay, but did not mention the headwaters or the tributaries^— 
which are the waters to which your inquiry relates,—and it is 
possible that these Acts may be held to have superseded the 
earlier Act of 1843, and thus to permit stake-nets in the head- 
waters and tributaries north of Poole’s Island. 

It is not, however, necessary to decide this question, because 
the local laws of Cecil County expressly permit pound-nets or 
stake-nets in the Elk, Sassafras and Bohemia Rivers and their 
tributaries, and in the Rorth East River, within the limits of 
Cecil County, from August 1 to June 10. 

Act 1884, Ch. 278; 
Act 188.8, Ch. 267; , 
Code P. L. L. 1888, Art. 8, Sec. 172; 
Act 1890, Ch. 21, Sec. 172; 
Act 1894, Ch. 360, Sec. 172; 
Act 1898, Ch. 434, Sec. 172. 

These local laws do, of course, supersede the general law, 
(Sections 7 and 118 of Art. 39 of Bagby’s Code), as to the 
waters to which they refer, and these waters are in fact the 
headwaters of the Chesapeake Bay, as defined by the Acte of 
1896 (section 121 of Art. 39 of Bagby’s Code), and the tribu- 
taries; and they are, therefore, the waters east of a line drawn 
from Carpenter’s Point to Grove Print and thence to Howel’s 
Point, which are the subject of your inquiry. 

It follows that pound-nets or stake-nets are permitted in file 
waters lying east of a line drawn from Carpenter’s Point to 
Grove Point and thence to1 Howel’s Point, within the season 
prescribed therefor by the local laws of Cecil County, that is, 
from August 1 to June 10. 

This means, of course, that the words “or tributaries,” under 
the heading “Stakes and Poles,” in your circular of the fish 
laws should be eliminated. 
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I return you State’s Attorney Finley's letter of March 9, 
and his abstract of the fish laws of Cecil County. 

Very truly yours, 
Albert C. Ritchie, Attorney Uenerai. 

Conservation—Fish—Nets in Salt Petre River. 

April 27, 1917-. 

E. Lee LeCompte, Esq., 
State Game Warden, 

512 Munsey Building, 
Baltimore, Maryland. 

Dear Mr. LeCombte : Fish nets may be used in Salt Petre 
Diver, which is a tributary of Gunpowder River in Baitmiore 
County, under the conditions and limitations prescribed m the 
Revised Code of the Public Local Laws of Baltimore County 
of 1916, Sections 222, 223, 232 and 233, codifying Sections 
147. 148, 157 and 158 of the Act of 1908, Chap. 495, pages 
424, 425 and 427. 

Very truly yours, 
f Bttchie. Attorney General. 

Conservation—Fish—Rock Fish, Protection of. 

March 17, 1917: 

Thomas W. Kemp, Esq., 
Chairman Conservation Commission, 

512 Munsey Building,. 
Baltimore, Maryland. 

Dear Sir : I beg to reply to your favor of March 6, m which 
YOU ask what power your Commission has to prevent the catch- 
ing of large rock fish in the deep waters of Chesapeake Bay 
near Bloody Point, the mouth of Eastern Bay, around P'pb11' 
Island and in the mouth of the Great Chaptank Ri\ei. ie 
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matter was , brought to your attention by complaint from a 
large number of residents of St. Michael’s, Talbot County. 

The general law on the subject is contained in section 79 of 
Art. 39 of Bagby’s Code, and it prohibits the catching of rock 
less than 10 inches in length or rock weighing over 20 pounds, 
in spawning season of April, May and June, but does not pro- 
tect rock at other seasons of the year. 

The Act of 1904, Ch. 410, however, refers to the catching 
of fish in Dorchester, Talbot and Caroline Counties. 

Section 116A of this Act provides that no person shall catch, 
in any of the waters of these three counties, “any rock or bass 
under 11 inches in length * * * except when caught for private 
use and not for sale, with rod, hook and line, or hook and line 
baited with natural bait or tied with the artificial fly, or with 
spoon or spinner.” Violations of this section are punishable 
by a fine of $5.00 for each fish unlawfully caught. ' 

Section 116B of the same Act provides that no person shall 
catch, in any of the waters of the said three counties, “any roe 
rock or striped bass weighing over 12 pounds.” Violations of 
this section are punishable by a fine of $50.00 for each fish 
unlawfully caught. 

Other fish laws of Talbot County are contained in the Act 
of 1910, Ch. 667, page 1141, but they do not affect your in- 
quiry. 

The Act of 1904 appears to be the only law relating to rock 
in the vicinity of the localities in question, except the general 
law. You can readily check up the extent to which the waters 
covered by your inquiry are waters of Dorchester, Talbot or 
Caroline Counties. To the extent that they are, the Act of 
1904 applies, and also the general law, in so far as it is in 
harmony with the the Act of 1904. To the extent that they are 
not, the general law alone applies. 

Very truly yours, 

Aubeet C. Ritchie, Attorney General. 
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Conservation—Fish—Sturgeon, Caught Outside the 
State. 

July 6,1917-. 

William H. Killian, Esq., 

Conservation Commission, 

512 Munsey Building, 

Baltimore, Maryland. 

Dear Sir: I have your favor of June 18th, asking whether 
the Act of 1914, Chap. 556, making it unlawful, for a period 
of ten years, to catch, kill, take or have in possession any stur- 
geon, applies to sturgeon caught outside the State and brought 
within the State. 

As I wrote you in construing the State-wide crab law, the 
Court of Appeals has held that a statute which merely prohibits 
having in possession game or oysters, applies only to game oi 
oysters caught within the State, and does not apply to game 
or oysters caught outside of and brought into the State. 

Dickhaut vs. State, 85 Md. 451; 
Stevens vs. State, 89 Md. 669 ; 
Tyler vs. State, 93 Md. 309. 

In addition to this, it is clear from the Act of 1914, Chap. 
556, itself, that this Act was not intended to apply to sturgeon 
brought within the State. The title and section 1 both refer 
to sturgeon “in the waters of the Chesapeake Bay and tribu- 
taries.” 

This Act, therefore, does not make it unlawful to have in 
possession sturgeon caught outside the State and brought within 
the State. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Conservation—Fish, Substances Deleterious to, Must 
jSTot be Thrown Into Waters. 

William. II. Killian, Esq., 

Conservation. Commission, 

February 27, 1917-. 

512 Munsey Building, 

Baltimore, Maryland. 
Dear Sir: I beg to repJy to your favor of February 15th, 

in which you refer to Section 82 of Article 39 of Bagby’s Code, 
making’ it unlawful to place, throw or make use of, in any of 
the waters of this. State, except for bona fide engineering, mill- 
ing or mining purposes, any substances deleterious to or de- 
structive of fish life; and you ask whether the continuous flow 
of such substances after notice to cease or after a first arrest, 
would constitute a separate offense. 

I understand that you have in mind certain' water front 
plants which discharge waste deleterious to fish into the waters 
adjacent to the City of Baltimore. 

Lnder the above law, every time substances deleterious or 
destructive to1 fish are thrown into the waters, a separate offense 
is committed. A continuous flow of such substances must be 
the result of continuous or successive impulses which cause the 
flow, as distinguished from a single impulse, and each of these 
successive impulses may be the subject of a separate indict- 
ment. 

Wharton, Criminal Law, Vol. 1, p. 49; 
Wharton’s Criminal Pleading and Practice, Secs. 

474, 475; 
31 L. E. A. (IST. S.), 693; 
22 Cyc. 319, 385, 401. 

In the case you submit, the impulses that cause the contin- 
uous flow could be stopped on any day, at least; and the failure 
so to stop them constitutes a separate impulse every day. The 
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a separate oifense is committed each daj. 

It is, therefore, my opinion that each day during which the 
flow continues involves a separate offense, and that separate 
indictments will lie for each day’s flow. This is true in the 
absence of either notice to cease or an arrest. 

1 also think that it is within the province of your Commis- 
sion to enforce the above law, because its object is the protection 
of fish, and your Commission is charged with the execution of 
all laws relating to fish. Act 1916, Chap. 682, Sections 3, 3(2), 
5, 8 and 12. 

Please note, however, that the Act does not apply to bona fide 
engineering, milling or mining operations. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Conservation—Fish, Undersized, Catching of, by Hook 
and Line. 

September 11, 1917. 

E. Lee LeCompte, Esq., 
State Game Warden, 

512 Munsey Building, 
Baltimore, Maryland. 

Dear Mr. LeCompte : I beg to confirm the oral opinion I 
expressed to you this morning, with respect to the application 
of Section 19 of Article 39 of Bagby’s Code. 

1. This section was first enacted, as part of Article 39, by 
Section 19 of the Act of 1906, Chapter 161, and as so enacted 
the section made it unlawful, except in certain specified coun- 
ties, to “catch or in any manner take or kill” certain kinds of 
undersized fish. The Act of 1906, Chap. 161, was approved 
March 21, 1906, and on April 3, 1906, Chapter 419 of the Acts 
of that year was approved, which added Section 18-1 to Article 
39, providing that “this Article shall not apply to those persons 
who take fish by hook and line, commonly known as anglers.” 
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The provisions of Chapter 161, making it unlawful to “catch 
01 in any winner take or kill,” standing by themselves would, 
of course, prohibit catching by hook and line, but Chapter 479 
was approved on a later date than Chapter 161, and provided 
that nothing in Article 39 should apply to fishing by hook and 
line. Since Section 79 of Chapter 161 was already a part of 
Article 39, it follows that the provisions of Section 79 did not 
apply to fishing by hook and line. 

Section 79 of Chapter 161 of the Act of 1906 was amended 
In the Act of 1910, Chap. 255, page 137, but the amendments 
simply related to the size and character of the fish which it was 
unlawful to catch, and did not- affect the provisions of Chapter 
479 of the Act of 1916, providing that Article 39 should not 
apply to fishing by hook and line. This latter provision is now 
Section 90 of Article 39 of Bagby’s Code, and Section 79 of 
the Act of 1906, Chapter 161, is now Section 79 of Article 39 
of Bagby’s Code. 

Section 86 of the Act of 1906, Chapter 161, excepting cer- 
tain counties from the provisions of that Act, was amended by 
the Act of 1914, Chap. 366, and by the Act of 1916, Chap. 
396, the exceptions were wiped out altogether, so that Section 
79.of Article 39 now applies throughout the State. 

The result is that the provisions of Section 79, making it un- 
lawful to catch undersized fish, do not, under Section 90, apply 
to persons who catch fish by hook and line. 

2. It is not necessary that the fish which Section 79 makes 
it unlawful to catch should be offered for sale, in order to make 
their catching unlawful. Section 79 prohibits the catching, no 
matter what may be the purpose. 

3. In my opinion, Section 79 applies to all the waters of 
the State, and not only to the waters above a point where the 
tide ebbs and flows. I do not think that this limitation, which 
appears in Section 78, was intended to be read into Section 79. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Conservation'—Game. Allegany County. Hunting 
in the Snow. 

E. Lee LcCompte, Esq., December 19, 1917. 
State Game Warden, 

512 Munsey Building, 
Baltimore, Maryland, 

Deal Me. LeCompte: I beg to reply to your favor of 
December 15th, in which you ask whether hunting in the snow 
is lawful in Allegany County. 

I am sending a copy of this letter to Mr. Anthony, as re- 
quested by you. 

The Act of 1910, Chap. 616, page 519, which was a local 
law for Allegany County, provided in Sec. 160 that it should 
be unlawful to hunt any of the birds referred to in the Act 
“while there is a tracking snow upon the ground.” 

The Act of 1914, Chap. 472, which was a general law, re- 
pealing and re-enacting Section 20 of Article 99 of Bagby’s 
Code, made it unlawful to shoot the birds therein referred to 
“when the ground is sufficiently covered with snow to track 
the birds or game above mentioned.” 

Section 20 was repealed and re-enacted by the Act of 1916, 
Chap. 143, the provision above quoted, however, being con- 
tinued unchanged. 

The Act of 1916, Chap. 143, was approved on April 4, 
1916, and at that time, therefore, it was unlawful, both under 
the general law and under the local law for Allegany County, 
to shoot the birds therein referred to in Allegany County, 
while there was a “tracking snow” upon the ground. 

On April 18, 1916, however, after the Act of 1916, Chap. 
143, was approved, the Governor approved the Act of 1916, 
Chap. 282. This Act expressly repealed a number of game 
laws applicable to Allegany County, including Section 16C of 
the Act of 1910, Chap. 616, the local law for Allegany County, 
and also Section 20 of Article 99 of the Code, so far as the 
latter related to Allegany County, and then enacted a number 
of new game laws for Allegany County. 
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Section 16C (the local law) and Section 20 (the general 
law) were, so far as I can ascertain, the only laws which pro- 
hibited shooting m a “tracking snow” in Allegany County. 
Both were repealed by the Act of 1916, Chap. 282, and the 
new sections enacted by that Act did not refer in any way to 
shooting in the snow. 

The result, of course, is that there is now no prohibition 
against shooting in the snow in Allegany County. 

Very truly yours, 

Albert 0. Ritchie, Attorney General. 

Conservation—Gamei—Closed Seasons eor Squirrels and 
Other Game-—Allegany County. 

August H, 1917 

Lloyd L. Shaffer, Esq., 

Cleric, Circuit Court for Allegany Co., 

Cumberland, Maryland. 

Dear M i;. Shaffer : I beg to reply to your favor of August 
13th. 

The Act of 1916, Chap. 143, provides two closed seasons for 
shooting squirrels in all of the counties of the State except seven. 
One of these closed seasons being between December 24th and 
August 25th, and the other between October 1st and November 
10th. 

Allegany County is not one of the seven counties excepted 
from the Act of 1916, Chap. 143, hut the Act of 1916, Chap. 
282, applying specifically to Allegany County, was approved 
on a later day than Chapter 143, and, therefore, supersedes it 
as to Allegany County. 

Under Section 12-A of Chapter 282 the closed season for 
shooting squirrels in Allegany County is “from the 2.4th day of 
December to the 15th day of September following of each and 
every year in Allegany County.” 
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In my opinion the word “from” means “after,” so that the 
correct construction of this provision is, I think, that December 
24th is not included in the closed season, but September 15th 
is included. In other words, December 24th is open and Sep- 
tember 15th is closed. 

Sindall vs. Baltimore, 93 Md. 526, 536. 

In like manner, the closed season for shooting partridges, and > 
the other game mentioned in the first part of Section 12-A, 
does not include December 24th, which is open, hut does include 
November 10th, which is closed; and the closed season for 
shooting raccoons and possums, under Section 15-D, does not 
include April 1st, which is open, hut does include September 
1st, which is closed. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Conservation'—GIame—Muskrat Law of Wicomico Coun- 
ty, Disposition of Finf,s Unber. 

March 7, 1917. 

E. Lee LeCompte, Esq., 
State Game Warden, 

512 Munsey Building, 
Baltimore, Maryland. 

DfeAE Mr, LeCompte: As requested by. you recently, I 

have investigated the disposition which should be made of fines 
imposed by Justices of the Peace for violation of the muskrat 
law of Wicomico County. 

The local law on the subject of muskrats in Wicomico County 
is contained in Code P. L. L., Art, 23, Sec. 2, as amended by 
the Act of 1908, Chap. 720, page 1082. 

The local law for Wicomico. County, P. L. L., Art. 23, Sec. 
5, as amended by Act 1894, Chap. 51, gives Justices of the 
Peace jurisdiction over such cases, and provides that all fines 
shall go to the informer. 
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In 1900 the Legislature passed a general law on the subject 
of muskrats, Act 1900, Chap. 371, which has been amended by 
Act 1902, Chap. 264, and Act 1912, Chap. 843, and is now 
codified in Bagby’s Code, Art. 99, Secs. 58 and 59. This law 
applies to Wicomico County, and under it one-half of the fine 
goes to the informer. 

In my opinion that section of the local law of Wicomico 
County, finally amended in 1894, which provides that all of the 
fine shall go to the informer, has been repealed by the general 
law of 1900, amended in 1902 and 1912, providing that only 
one-half of the fine shall go to the informer. 

The Act of 1884, Chap. 510, defines the jurisdiction of Jus- 
tices of the Peace, and provides that “all fines and penalties 
received by any Justice of the Peace under the provisions of 
this Act shall be accounted for and wholly paid without abate- 
ment or deduction therefrom by such Justices to the County 
Commissioners.” , 

This Act is codified in Code P. L. L., Art. 23, Secs. 57, 58 
and 59, title “Wicomico County.” It has never been repealed 
or amended by subsequent legislation, but, on the contrary, has 
been recognized by the Act of 1914, Chap. 244, which added 
Sec. 59A to Art. 23 of the Code P. L. L., providing for quar- 
terly reports by the Justices and the turning over by them of 
fines and penalties to the County Commissioners of Wicomico 
County. 

The effect of all this legislation is, I think, that fines imposed 
by Justices in Wicomico County must, in ordinary cases, be 
disposed of one-half to the informer and one-half to the county, 
or if there is no informer, then all to the county. 

This, however, is subject to Section 51 of Art. 99 of Bagby’s 
Code, which provides that “in all cases in which prosecutions for 
violations of any of the general or local game or fish laws of this 
State shall be instituted by the Game Warden or any Deputy 
Game Warden,” the fine shall be paid to the Game Warden. 
This section further provides that all public and local game 
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laws shall be amended accordingly, but that the section shall not 
prevent the collection of informer’s fees by persons other than 
the Game Warden and his deputies. 

Under this section, the Game Warden is entitled to receive 
the fines, if he or his deputies institute the prosecution; pro- 
vided, however, that if there is an informer, then the Game 
Warden shall receive one-half of the fine and the informer the 
other half. 

The Act of 1916, Chap. 682, creating the Conservation Com- 
mission, makes no change in the above provisions of law. 

The result as to Wicomico County is— 

1. If the Game Warden or his deputies institute the prose- 
cution, then the Game Warden will receive all of the fine, if 
there is no informer. If there is an informer, then the Game 
Warden will receive one-half the fine and the informer one-half. 

2. If the Game Warden or his deputies do not institute the 
prosecution, then the Game Warden is not entitled to any part 
of the fine, but in such case Wicomico County will receive all, 
if there is no informer ; and if there is an informer, then the 
county will receive one-half and the informer one-half. 

In the present case, that of Charles W. Mitchell, whether you 
are entitled to receive any part of the fine depends upon whether 
you instituted the prosecution yourself or through one of your 
deputies. If you did, then you should receive one-half the fine 
and the informer ihe other half. If you did not, then Wicomico 
County should receive one-half and the informer the other half. 

Very truly yours, 

Albert C. Kitchie, Attorney General. 
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Conservation—Jurisdiction oe Maryland Courts to Try 
Marylander eok Violation in Virginia oe Virginia 

Game Laws—Marti,and-Virginia Compact of 1:785. 

October 2, 1917-. 

E. Lee LeCompte, Esq., 

State Game Warden, 

512 Munsey Building, 

Baltimore, Maryland. 

Dear Mr. LeCompte : As requested by you, I have exam- 
ined the compact of 1785 between Maryland and Virginia in 
order to see whether the same authorizes the eourts of Mary- 
land to try a citizen of Maryland for the violation in Virginia 
of the Virginia game laws. 

The compact deals only with piracies, crimes and offenses 
committed by individuals against individuals, and not against 
the State. 

Wharton vs. Wise, 177 U. S. 156, 177. 

Therefore, it does not cover violations of the. State game laws. 

Moreover, the Act of 1912, Chap. 4 (Bagby’s Code, Art. 39, 
Secs. 59A-59F; Art, 72, Secs. 68A-68I), which provides for 
concurrent legislation between Maryland and Virginia on the 
subject of fish, oysters and crabs, has no-reference to game. 

Therefore, the courts of Maryland have no jurisdiction to try 
a citizen of Maryland for the violation in Virginia of the Vir- 
ginia game laws. 

Whether the courts of Virginia can try a citizen of Virginia 
for the violation in Maryland of the Maryland game laws de- 
pends entirely upon whether there is- any Virginia, legislation 
authorizing it. This must be determined by the Virginia offi- 
cials. I return you the letter from the District Inspector. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 



Conservation—Oysters—Dredge to Aid Cultivation. 

Febniary 28, 1917. 

W. Thomas Kemp, Esq., 
Chairman Conservation Commission, 

512 Munsey Building, 
Baltimore, Maryland. 

Dear Sir: I beg to reply to your favor of February 21st. 
I understand that oysters tend to sink in soft mud on tbe 

bottoms, and also to accumulate mud on their shells. Your 
Commission is' now, on reserved areas, trying the experiment 
of dragging a dredge, without any oag attached to it, oi ei the 
bottoms, the result of which is not to catch or take the oysters, 
but simply to stir them up, free their shells from the mud, and 
expose a cleaner surface for cultivation. One of the lessees of 
oyster bottoms desires to do the same thing, and you ask whether 
the practice is unlawful on leased areas. 

I find nothing in the law which prohibits this practice on 
leased areas, and in my opinion it is lawful. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Conservation—Oysters—Dredging in Choi'tank River'. 
Ropes Prohibited. 

February 13, 1917-. 

W. Thomas Kemp, Esq., 
■Chairman Conservation Commission, 

512 Munsey Building, 
Baltimore, Maryland. 

Dear Sir : You asked me today whether oysters could be 
taken by hand dredge operated with rope in the Choptank River, 
between Talbot and Dorchester Counties. 

Ragby’s Code, Art. 72, Sec. 6, provides that it shall be un- 
lawful to take oysters in these and certain other waters “with 



86 

any implement or device other than ordinary rakes or tongs 
with wooden shafts, to he used entirely by hand, and without 
any ropes or hoisting gear 'whatever." 

Therefore, the statute expressly prohibits the taking of oys- 
ters in these waters by hand dredge operated by rope. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Conservation—-Oyster Inspection Tax on Oysters Taken 
for Replanting Purposes. 

March 19, 1917-. 
IT. IT. Killian, Esq., 

Conservation Commission, 
512 Munsey Building, ( 

Baltimore, Maryland. 
Dear Sir.: I beg to reply to your favor of March 15, in 

which you ask whether the one cent inspection tax should be 
imposed upon oysters taken under the provisions of Bagby’s 
Code, Art. 72, Sec. 113. 

This section authorizes tongers to take oysters between April 
15 and May 15 from such natural bars in the Chesapeake Bay 
and its tributaries as your Commission may prescribe, provided 
that they may only be sold to persons engaged in cultivating 
oysters upon leased bottoms. 

I understand that the oysters thus authorized to be taken dur- 
ing this special season and for this special purpose are under- 
sized oysters, the transportation of which outside the State Is 
prohibited by Bagby’s Code, Art. 72, Sec. 10, and that they 
are inspected with the same care as are other oysters caught 
during the regular season for sale to the public. 

These particular oysters, however, are taken and sold for the 
purpose of replanting only, and when they are again taken for 
the purpose of sale to the public, they are again inspected. The 
one cent inspection tax is, of course, imposed at that time, and 
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if, therefore, a similar tax is imposed when the oysters are first 
sold for planting, the result will be to tax the same oysters 
twice. 

Nevertheless, 1 think that the oysters are subject to the tax 
when they are inspected prior to their sale for planting, under 
section 113, as well as when they are later inspected prior to 
their sale to the public. Hot only is there the practical diffi- 
culty if not impossibility of identifying the oysters as being 
the same, but even if they can be identified, the tax is a tax on 
inspections, and its purpose is to1 help defray the expense of 
inspection. There is nothing in the law to exempt from the 
tax oysters sold for replanting purposes only. Act 1916, Chap. 
702, Sec. 70. 

It is, therefore, my opinion that oysters taken and sold for 
replanting under Bagby’s Code, Art. 72, Sec. 113, are subject 
to the one cent inspection tax. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Conservation-—Oyster Lexises—Advertisement of. Orig- 
inal Leases and Re-Leases. 

July 9, 1917. 
W. Thomas Kemp, Esq., 

Chairman, Conservation Commission, 
512 Munsey Building, 

Baltimore, Maryland. 
Dear Sir: I beg to reply to your favor of May 21st, which 

I have been delayed in answering by reason of the extra session 
of the Legislature. 

You ask whether it is necessary to advertise applications for 
leases of oyster areas which have already been surveyed and 
determined not to be natural bars and, therefore, leasable, and 
which have actually been leased, but which leases have either 
been forfeited or surrendered or have expired. 
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Section 105 of Article 72 of Bagby’s Code requires “all ap- 
plications hereafter made” to be advertised, and provides that 
your Commission “shall have no power to issue any lease with- 
out such advertisement.” 

The question is whether this language should be construed as 
not applying to applications for re-leases, but as applying only 
to applications for original leases, on the theory that the object 
of the advertisement is to enable protests to be filed on the 
ground that the area applied for is natural bar, and that the 
area having been determined to be barren bottom at the time 
of the original lease, this question has been adjudicated, and 
should not be tried over again. 

It is, of course, true that before the original lease was made, 
the area leased must have been adjudged barren bottom, either 
on review of the survey, under Section 96-B of Article 72 of 
Bagby’s Code, or, under Section 105, on protest against the 
original lease or because no protest was filed. If no protest is 
filed, Section 105 provides that the lease shall be “binding on 
the respective parties thereto and conclusive as to the nature of 
the area leased,” and if the survey or the lease are protested, 
then Sections 96-B and 105 provide for the entry of a judgment 
determining the character of the area. 

It does not, in my opinion, follow from these provisions that 
the judgment of the Court determining the area to be barren 
bottom or the failure to file any protest establishes the area to 
be barren bottom for all time. 

In Maryland, a natural bar is defined by Section 85 of Arti- 
cle 72 of Bagby’s Code to be a bar “whereon the natural growth 
of oysters is of such abundance that the public have success- 
fully resorted to such beds or bars for a livelihood, whether 
continuously or at intervals, during any oyster season within 
five years prior to the time of filing of the application for a 
lease of the area in question,” etc. 

I understand that barren bottoms may become natural bars, 
and that it is entirely possible for there to be a “natural growth 
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of oysters,” of the abundance specified in Section 85, upon bot- 
toms previously determined to be barren. 

When a lease has terminated there is nothing to prevent the 
public from resorting to the area previously leased for a liveli- 
hood, if the same has become a natural bar, (Sections 85 and 
117-A), and if the public does so resort, and if the natural 
growth of oysters on such area is of such abundance that the 
public successfully resort thereto for a livelihood “during any 
oyster season within five years prior to the time of filing of the 
application for a lease of the area in question,” then such area 
has become a natural bar under Section 85. 

ruder Section 105 any three or more residents have the right 
to protest, any application for a lease on the ground that the 
area is natural bar, and if a single oyster season has elapsed 
between the termination of a lease and the application for a re- 
lease, then it is perfectly possible that the area has become 
natural bar, within the above definition. If it has, then “it is 
excluded from the operation of this sub-title, and no person 
shall be permitted to plant or cultivate oysters thereupon, or in 
any way to appropriate the same to his own use.” (Section 85.) 
In other words, the area can not legally be leased at all. 

I think that the law guarantees to the oystermen the right to 
protest any proposed lease upon the ground that the area is 
natural bar at the time the application is filed, and if the appli- 
cation for a re-lease is not advertised, then this right will nec- 
essarily be denied in all cases in which an oyster season has 
intervened, as it doubtless often does, between the termination 
of the original lease and the application for the new one. 

There are other reasons why the application for a re-lease 
should be advertised. 

The law does not say that the only object of the advertise- 
ment is to afford opportunity to protest the lease on the ground 
that the area is natural bar. A special procedure for a protest 
on this ground is, of course, provided, but the proposed lease 
may very well be subject to objection on other grounds also. 
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For example, no one not a resident of Maryland can seeure 
a lease; no corporation or joint stock company can secure a 
lease; and the minimum and maximum acreage which can be 
covered by a lease are prescribed. Sections 85, 100, 102, 104, 
112. 

It is possible that the applicant while claiming to be a resi- 
dent of Maryland, may not be so; or that the applicant may 
really represent a corporation or joint stock company; or that 
there may be a, bona fide question as to the acreage. 

An opportunity should be afforded to make objections of this 
kind, if they exist, to any proposed lease, and this, I think, 
is one of the reasons why Section 105 requires all applications 
to be advertised. 

Moreover, Section 105 provides that if the area has already 
been adjudged barren bottom in a review of the survey under 
Section 96-B, then the proposed lease cannot be protested as 
covering natural bar; but Section 105 does not dispense with 
the necessity for the advertisement in such case. 

There can be no question at all that applications for original 
leases must be advertised, and they must, as just shown, be 
advertised even though the area has been adjudged barren bot- 
tom under Section 96-B. The only reason which can be urged 
for dispensing with the advertisement of an application for re- 
lease, is that the area was adjudged barren bottom at the time 
of original lease. But. the fact- that the area has already been 
adjudged barren bottom at the time of original lease, under a 
review of the survey, while preventing the original lease from, 
being protested as covering natural bar, does not dispense with 
the necessity of advertising the application for the original 
lease. This being true,. I can perceive no reason why the fact 
that the area has been adjudged barren bottom at the time of 
original lease should dispense with the necessity of advertising 
the application for re-lease. The application in both cases 
should be advertised, and an opportunity thus given for objec- 
tions to the lease or the re-lease on grounds which may have 
nothing at all to do with the character of the area. 
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Taking the aforegoing' considerations in connection with 
the perfectly dear provisions of Section 105, that “all appliea- 
tions hereafter made shall he advertised,” and that your Com- 
mission “shall have no- power to issue any lease without such 
advertisement,” I do not see any escape from the conclusion 
that applications for re-leases must he advertised exactly like 
applications for original leases. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Conservation—Oyster Lease;—Amendment of Applica- 
tion-"—Advertisement — Filing Fee — Defective Ap- 
plication. 

July 21, 1917-. 
W. Thomas Kemp, Esq., 

Chairman Conservation Commission, 
512 Munsey Building, 

. Baltimore, Maryland. 
Dear Sir : I beg to reply to your favor of July 16, with 

reference to the application of Daniel Barrett for a lease of 
oyster land on Hellen’s Creek, Calvert County. 

I understand that Barrett applied for a lease of land on the 
west side of Hellen’s Creek, and that his application was in 
proper form, sworn to, accompanied by the required fee, and 
that it was duly advertised. The Commission subsequently 
found that all the land on the west side of Hellen’s Creek had 
been pre-empted, and upon being notified of this, Barrett said 
that he would be satisfied with the same quantity of land/on 
the east side of the creek. Thereupon this land was surveyed, 
and the description attached to the original application by 
way of amendment. The application as amended was not 
sworn to, nor was any additional filing fee paid, but the 
amended application was advertised, and Barrett paid the cost 
of advertising. Shortly after this amendment to Barrett’s ap- 



plication had been made, Gideon Tongue applied, in regular 
form, for a lease of the area on the east side of the creek, cov- 
ered by Barrett’s amended application. 

Tongue now objects to the award of this area to Barrett on 
the ground that Barrett did not make a legal application for 
the area on the east side of the creek. 

Bagby’s Code, Art. 72, Sec. 104, requires your Commission 
to lease land to applicants “in the order of their applications 
received and opeued by said Commissioners.” As Tongue’s 
application was not received and opened until after the amend- 
ment to Barrett’s original application was filed, and the same 
re-advertised, it follows that if Barren’s application as amended 
constitutes a legal application for the land on the east side of 
the creek, then that land should be awarded to him. 

Section 103 of Article 72 of Bagby’s Code requires your 
Board to furnish blank forms for applications, and( provides 
that “all such forms shall be printed and shall be substantially 
in the following language.” The form then provides for the 
name and residence of the applicant, for the description and 
acreage of the land applied for, and contains a statement that 
the, applicant wishes to use the land for planting a'nd cultivat- 
ing oysters, and requests that the Commission lease the same 
to him. 

Section 105 provides that any person desiring a lease, shall 
file an application “substantially in the form prescribed by Sec- 
tion 103,” that the applicant “shall indicate plainly the land he 
desires to1 lease,” and that “the application shall be sworn to 
before a Justice of the Peace of this State.” This section fur- 
ther requires a fee for the filing of the application, and that all 
applications shall be advertised, “said advertisement to describe 
the location of the area applied for and to give the name and 
residence of the applicant.” 

In advertising Barrett’s amended application, your Commis- 
sion really treated it as a new application. I think that you 
properly treated it in this way, because the amendment did not 
result in simply correcting or in making more definite the de- 



93 

scription of the area applied for, but converted the application 
into an application for an entirely different area. When an 
application is changed so as to make it cover an altogether dif- 
ferent area from the area first applied for, I do not see how the 
change can be regarded simply as an amendment. The applica- 
tion then becomes a new and original application for the new 
area. 

In this view your Commission wras correct in not charging 
Barrett an additional filing fee. His application for land on 
the west side of the creek had been declined, because there was 
no leasable land there, and Barrett thereupon became entitled, 
under Section 105, to a return of the fee previously paid by 
him. When his application was changed into an application for 
land on the east side of the creek, the fee was properly treated 
as a fee for that application. There was no need of your Com- 
mission returning the fee to Barrett, and then receiving it back 
again from him. 

The application as amended being properly treated as a new 
application, the only question involved is whether the failure 
to make affidavit to it invalidated it, as against, a later applica- 
tion for the same area which was under affidavit. This depends 
upon whether the words in Section 105, “the application shall 
be sworn to before a Justice of the Peace,” are mandatory or 
merely directory. 

The recent Maryland cases on the subject of mandatory and 
directory provisions in statutes are: 

TJpshur vs. Baltimore, 94 Md. 743, 757; 
Bond vs. Baltimore, 118 Md. 159, 166; 
Graham vs. Wellington, 121 Md. 656, 667. 

Without, however, discussing the principles of these and other 
cases, it seems to me that your Commission should regard the 
requirement of Section 105, that an application be sworn to, as 
mandatory. Tour Commission is a statutory body, and should, 
I think, be governed by the provisions of the statutes which re- 
late to your powers and duties, rather than exercise a dis- 
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cretion as to whether you will observe or require others to 
observe some of these provisions or not, thus giving others an 
opportunity to complain, however unjustly, of favoritism or 
discrimination. 

It follows that in my opinion Barrett’s application for the 
land on the east side of the creek, not being’' sworn to, was not 
in proper form, and that Tongue’s application for that land, 
which was in proper form, should be granted, unless some valid 
objection is made to it on grounds other than that it was not the 
first to be received. 

You will understand that this opinion is only intended' to 
cover the case where an application for one area is converted 
into an application for an entirely different area, thus becom- 
ing the original and only application for the new area. It is 
not intended to question your Commission’s right to amend or 
correct the application for a given area by inserting, with the 
applicant’s consent, the correct or a more definite or accurate 
description of the same area or of substantially the same area 
which the application is intended to cover. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Conservation’—Oyster. Leases—Creeks and Coves Less 
Than 100 Yards Wide. 

October .5, 1917. 
W. Thomas Kemp, Esq., 

Chairman, Conservation Commission, 
512 Munsey Building, ■ 

Baltimore, Maryland. 
Dear Sir,: I beg to reply to your inquiry of September 

24th. 
I understand that Plain Dealing Creek, Talbot County, is 

more than 100 yards in width at the mouth, but that as the 
creek makes into the land it narrows down to 100 yards and less 
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in width; and you ask whether that part of the creek which is 
above the line where it narrows down to 100 yards in width 
(and which part is, therefore, less than 100 yards wide), is open 
for oyster bedding without lease, and whether that part of the 
creek which is below the line where it narrows down to 100 
yards in width (and which part is, therefore, more than 100 
aards wide), is subject to lease. In my opinion, an affirmative 
answer should be given to both questions. 

The old five acre law, Act 1894, Chap. 380, provided in Sec- 
tion 47 (Bagby’s Code, Art. 72, Sec. 49), that the owner or 
lawful occupant should have the exclusive right to use, for 
bedding oysters, any creek, cove or inlet (1) “not exceeding one 
hundred yards at low water in breadth at its mouth,” or (2) if 
greater width than one hundred yards at low water mark, then 
“when the mouth of said creek, cove or inlet is one hundred 
yards or less in width”; or (3) if more than one hundred yards 
in width at its mouth at low water, then as soon as said creek, 
cove or inlet “shall become one hundred yards in width at low 
water.” 

This section was before the Court of Appeals in Powell vs. 
Wilson, 85 Md. 347. 

I think it clear that the above section applies not only to 
coves which are less than 100 yards in width at the mouth, but 
also to coves which are more than 100 yards in width at the 
mouth if and when such coves narrow down to 100 yards in 
width, or branch into inlets or headwaters 100 yards in width 
or less. 

When the Oyster Culture Law was first enacted by Acts 1906, 
Chap. 711, it was provided in Section 107 (Bagby’s Code, Art. 
12, Sec. 109), that “this sub-title shall not be so construed as 
to apply to any creek, cove or inlet, less than one hundred 
yards in width at its mouth at low tide.” 

This section, standing alone and strictly construed, might be 
said to apply only to coves which are less than 100 yards in 
width at the mouth at low tide, and not to coves which are more 
than 100 yards in width at the mouth at low tide, but which 
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narrow down to 100 yards in width, or branch into inlets or 
headwaters 100 yards in width or less. 

Neither the Act of 1906 nor any subsequent legislation has 
expressly repealed the five acre law, which is, therefore, still in 
the Code (Art. 72, Secs. 47-51), but the Act of 1906 and sub- 
sequent legislation (Art. 72, Sec. 85, etc.), establishing the 
present system of oyster leases, have necessarily superseded or 
impliedly repealed those provisions of the five acre law which 
relate to the appropriation of five acre lots. 

While, however, the provisions of the five acre law which 
relate to the appropriation of five acre lots have thus been super- 
seded by the present Oyster Culture Law, yet I do not think 
that this legislation has repealed Section 47 of the five acre 
law (now Section 49 of Article 72 of Bagby’s Code), which 
relates to the exclusive right to bed oysters in coves. This sec- 
tion has, of course, never been expressly repealed, it is, still in 
the Code, and I see nothing in the present Oyster Culture Law 
which -can be said to constitute an implied repeal of the section. 

I think, therefore, that Sections 109 and 49 of Article 72 of 
Bagby’s Code both stand and should be read together, with the 
result that your Commission can make no leases in coves which 
'are less than 100 yards in width at the mouth; and that coves 
which are more than 100 yards in width at the mouth are sub- 
ject to lease down to the point where they narrow to 100 yards 
in width, or to points where they branch into inlets or head- 
waters 100 yards in width or less; and within the limits which 
are not thus subject to lease (that is, within the parts of such 
coves which are less than 100 yards wide), the owners or law- 
ful occupants have the exclusive right to bed oysters, in accord- 
ance with Section 49. 

You also say that the parties entitled to the exclusive use of 
that part of Plain Dealing Creek which is less than 100 yards 
wide, have asked your Commission for a permit to erect a sign 
marking the line where such part of the creek begins, and read- 
ing: “Limit of public oystering. As decided by Conservation 
Commission of Maryland.” 
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I do not find that the granting of permits of this kind is any 
part of the duties of your Commission. If the said line has in 
fact been established by your Commission, and the riparian 
owners choose to place a sign to that effect upon their own prop- 
erty, they have a right to do it without any permit from you. 
I think, therefore, that there is no occasion for your Commis- 
sion issuing permits of this kind. If, however, such signs are 
erected by riparian owners, you should, of course, see that they 
contain no statements which are not correct. 

I return you the plat of Plain Dealing Creek. 

Very truly yours, 

Aubert C. Ritchie, Attorney General. 

Conservation — Oyster Leases -— Submerged or Washed 
Land Not Subject to. 

March 8, 1917-. 
W. Thomas Kemp, Esq., 

Chairman, Conservation Commission, 
512 Munsey Building, 

Baltimore, Maryland. 
Dear Sir: I beg to reply to your favor of February 24th, 

in which you ask my opinion as to whether certain oyster bot- 
toms claimed to be owned by Mr. J. M. Clayton are subject to 
lease. 

The bottoms in question are located at the north end of 
Hooper’s Island, Dorchester County, in navigable water. I 
understand that they are included within the lines of a tract 
of land which Mr. Clayton’s predecessors in title acquired over 
a century ago, the portion in question having hecome submerged 
by the waters, under which it now lies, and the remainder of 
the tract now constituting the shore land. 

Mr. Clayton states that he and his predecessors in title have 
held and paid taxes on this washed land ever since 1806; that 
at least twice during recent years, 1894 and 1898, the lines of 



the land have been verified and platted, because the visible 
stakes had been carried away by the ice; and that he himself 
has from time to time planted large quantities of shells upon it. 

The principle of the common law is, of course, that the 
owner loses title to submerged or washed land, and that the 
same belongs to the State. 

Tiffany, Real Property, Yol. 2, par. 45, page 1035; 
Hodson vs. Nelson, 122 Md. 330, 338. 

It is by way of compensation for such loss that the law gives 
the owner the benefit of accretion. 

West. Md. R. R. vs. Baltimore, 106 Md. 561, 564; 
Linthicum vs. Coan, 64 Md. 439, 450-451; 
Bagby’s Code, Art. 54, Sections 47-49. 

From the very fact, however, that land under water, whether 
washed land or not, belongs to the State, it follows that it is 
competent for the Legislature to modify the common law prin- 
ciple, and to recognize the owner’s title in washed land. 

When we turn to the oyster laws of the State, we find that 
the revision made by the Act of 1894, Chap. 380, provided in 
Section 46 as follows: 

“The owner of any land bordering on any of the navig- 
able waters of this State, the lines of which extend into 
and are covered by said waters, shall have the exclusive 
privilege of using the same for protecting, sowing, bedding 
or depositing oysters or other shell fish within the lines of 
his own land.” 

This provision, except that certain counties (not including 
Dorchester) have since been excepted from it, is still the law 

of this State, and is now Section 47 of Article 72 of Bagby’s 
Code. In construing this section, the Court of Appeals, in 
Handy vs. Maddox, 85 Md. 547, 552, thus referred to the 
provision quoted: 

“The owner of land whose lines extend into the water 
has exclusive right within the lines of his land. This is a 
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proprietary right, and probably exists without regard to 
the provisions of the statute.” 

The oysture culture Act of 1906, Chap. 711, contains in Sec- 
tion 107 the following provision: 

“This Act is not intended to apply to any lands owned 
by private persons, the bounds of which extend below low 
water into or beneath the waters of this State.” 

This is still the law of this State, and it is now codified as 
Section 109 of Article 72 of Bagby’s Code. 

The first of these two provisions.is a clear recognition by the 
State of the right of an owner of land to plant oysters within 
the lines of his title, even if such lines “extend into and are 
covered by” the water. The second is a clear provision that 
the Act of 1906, under which, as amended, oyster areas are now 
surveyed and leased, does not apply to lands owned by private 
persons, the “bounds of which extend below low water into or 
beneath the waters of this State.” 

The Act of 1862, Chap. 129 (Bagby’s Code, Art. 54, Sec. 
49) provided that “no patent shall hereafter issue for land cov- 
ered by navigable waters,” and consequently no one has been 
able to acquire title from the State and become an owner of 
land under water since 1862. But before the Act of 1862 
was passed, the State could and frequently did grant title to 
land under water, as the cases cited in the notes to Sections 
47-49 of Art. 54 of Bagby’s Code show; and to such land it is 
clear that Sections 47 and 109 apply. 

The distinction must be kept in mind between the provisions 
of Sections 47 and 109 and the provisions of Sections 89 and 
108 of the Act of 1906, Chap. 711, now codified as Sections 91 
and 110 of Art. 72 of Bagby’s Code, which provide that the 
holding of any person who has, prior to April 2, 1906, “law- 
fully appropriated or taken up any land” for oyster culture 
purposes, shall be void, unless he applies for a lease under the 
Act of 1906. 
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These latter provisions mainly refer, I think, to land appro- 
priated under the old five acre law. They do not apply to 
washed land of the character here in question. Such washed 
land was not “lawfully appropriated or taken up” for oyster 
culture. On the contrary, it is “land bordering on the navigable 
waters of this State, the lines of which extend into and are 
covered by said waters,” and it is land “the bounds of which 
extend below low water into or beneath the waters of this 
State.” It is, therefore, covered by Sections 47 and 109 of 
Article 72 of Bagby’s Code, and by those sections the owner 
can plant oysters upon it and it is not subject to lease.- 

It follows from the above that if Mr. Clayton’s predecessors 
in title had a valid title to and were the owners of the whole 
tract in question prior to 1862, and if Mr. Clayton has now 
become the owner thereof, then, in rny opinion, his title to the 
washed land has-been expressly preserved and exempted from 
lease by Sections 47 and 109 of the law. 

I have assumed that Mr. Clayton lias a valid title to the land 
in question, but I have not before me the facts showing how his 
title was acquired from the State. The payment of taxes, the 
surveying and platting of the washed land in 1894 and 1898 
and the planting of oysters thereon are all evidence of owner- 
ship, but are not conclusive evidence as against the State, al- 
though the case of Sellers vs. Sellers, 77 Md. 148, 151, seems 
to recognize that before 1862 title to land under water could be 
acquired by adverse possession. 

If, therefore, the question is to be raised whether the lines 
of Mr. Clayton’s title in fact cover the washed land, this point 
will have to be investigated. But if the lines of his title do 
cover the washed land, then I do not think that such washed 
land is subject to lease. 

I return you the enclosures you sent me with your letter. 

Very truly yours, 

Albert C. Ritchie, A ttorney General. 
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Conveksation—Oystees—Licenses foe Packees Peace 
of Business. 

November 21, 1917. 

TV. Thomas Kemp, Esq., 
Chairman, Conservation Commission, 

512 Munsey Building, 
Baltimore, Maryland, 

Dear Sir: I beg to reply to your favor of November 13th, 

in which you ask whether an oyster packer, engaged m busi- 
ness in Baltimore City, and holding a packer’s license under 
Section 79 of Article 72 of Bagby’s Code, is required to take 
out another license in Kent County, where he operates a shuck- 
ing house, the entire output of which is brought to the Balti- 
more house and marketed from there. 

Section 79 requires the packer’s license to be taken out in the 
“county in which the place of business of such applicant niav 
be situated,” or in Baltimore City, “if the place of business 
of such applicant shall be in Baltimore City. 

Linder the facts as you state them, I think it clear that the 
packer’s place of business, for the packing or canning of oysters, 
is Baltimore City, and that the Baltimore City packer’s license 
will suffice, no packer’s license being required in Kent County. 

Very truly yours, 

Albert C. Ritchie, A ttorney General. 

Conversation—Oysters—Licenses for Syneuuxent Bay. 

April 25, 1917. 

William G. Kerbin, Esq., 
State’s Attorney, 

Snow IIill, Maryland. 
Dear Mr. Kerbin : I have your favor of April 23rd, in 

which you ask whether a license is required to catch oysters in 
the Synepuxent Bay. 
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The Act of 1894, Chap. 380, Sec. 68 (which is codified in 
Bagby’s Code, Art. 72, Sec. 83, and which amends Sec. 42 
of Art. 72 of the Code of 1888), provides that “nothing in this 
article shall be construed to apply to Worcester County as to 
the taking or catching of oysters in the waters of said County.” 

The provisions of Art. 72 requiring licenses to catch oysters 
relate, of course, to the “taking or catching of oysters,” and 
for this reason neither the Conservation Commission nor its 
predecessor, the Board of Shell Fish Commissioners, have ever 
required licenses to catch oysters in Synepuxent Bay or in apy 
of the other waters of Worcester County. 

Very truly yours, 
Albeet C. Ritchie, Attorney General. 

Conservation—Oysters—Licenses, Tongers’ Fees in Tal- 
bot County, Disposition of, Teed Avon River Boat. 

December 19, 1917.^ 
W. Thomas Kemp, Esq., 

Chairman, Conservation Commission, 
512 Munsey Building, 

Baliimore, Maryland. 
Dear Sir: I beg to reply to your recent inquiries relative 

to the application of tongers’ license fees in Talbot County. 
The questions are three: 
1. After the expenses of the boat which does guard duty 

at the mouth of the Tred Avon River have been first paid from 
the tongers’ fees, whether an amount equal to one-third of the 
gross fees is then paid to the Comptroller for the oyster fund, 
or whether only one-third of the balance is paid to the Comp- 
troller, the remainder in either case being paid to the school 
commissioners of the county. 

2. The amount which is authorized to be paid from the 
tongers’ fees for the expenses of the boat. 

3. The season during which such expenses are authorized 
to be paid from the tongers’ fees. 
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1. Before 1894 all moneys received from tongers’ licenses 
in Talbot County, less the clerk’s fees and commissions, were 
payable to the school commissioners for the use of the public 
schools, under the general law. Code 1888, Art. 72, Sec. 15. 

The Act of 1894, Chap. 314, Sec. 3, authorized the Board of 
Public Works to hire two boats to assist in guarding the waters 
at the mouth of the Tred Avon River, and adjacent thereto, and 
the waters of Chester River and tributaries. The Act fixed 
the amount of rent and the compensation of the crew, and also 
the season during which the boats should operate, and directed 
the Clerk of the Circuit Court for Talbot County to pay to the 
Comptroller “a sum sufficient to pay said salaries and hire of 
said boat, as aforesaid, from the licenses received from tongers 
in Talbot County; and provided, further, that the amount 
necessary to pay said salaries and hire of said boat shall be 
paid to the Comptroller, equally by the clerks of the Circuit 
Courts for Queen Anne’s and Kent Counties, respectively, from 
funds received by them for tongers’ licenses, and now directed 
to be paid to the school fund.” 

Subsequent legislation shows that the usaid boat ’ first re- 
ferred to was the Tred Avon River boat, and that the “said 
boat” secondly referred to was the Chester River boat. 

The Act of 1894, Chap. 380, which was a general law re- 
pealing and re-enacting the oyster laws of the State, Art. 72 
of the Code, provided in Section 2 that “two-thirds of the 
amount received for tonging licenses, shall be paid by the clerk 
to the school commissioners for the use of the public schools in 
the respective counties where such licenses are issued, 
and the remaining one-third to be paid over by the clerk to the 
Comptroller of the State Treasury to be credited to the oyster 
fund.” 

The Act of 1906, Chap. 165, repealed and re-enacted Chap. 
314 of the Acts of 1894, and continued the appropriation of 
the tongers’ license fees in the manner directed by Chap. 314, 
except that it made clear that the “salaries and hire of soM 
boat” which the Talbot County fees were to pay, referred to the 
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Tred Avon River boat, and that the “salaries and hire of said 
boat which the Queen Anne’s and Kent County fees were to 
pay, referred to the Chester River boat; and the Act also pro- 
vided for an extension of the season during which the Ixjats 
were to operate. 

in carrying out these statutes, it was the custom of the Clerk 
of the Circuit Court of T albot County, after first deducting 
from the license fees his own commissions, next to pay there- 
from the hire and salaries of the Tred Avon boat, and then pay 
the Comptroller from the balance a sum equal to one-third of 
the gross license fees, the remainder being paid to the school 
commissioners. 

In 1912 or prior thereto, in the case of School Commission- 
ers vs. Wrightson, Clerk, the Circuit Court for Talbot County 
(Judges Pearce, Hopper and .Adkins), held that this method 
was not correct. The Court held that Chapter 314 of the Acts 
of 1894, re-enacted by the Act of 1906, Chap. 165, was a local 
law, and that it prevailed over the general law enacted by sec- 
tion 2 of Chapter 380 of the Acts of 1894; and that the Clerk 
of Court should, under Chapter 165, first deduct from the gross 
license fees received from tongers in Talbot County the amount 
necessary to pay for the hire and salaries of the Tred Avon 
hoat, and that one-third of the residue then remaining (not 
one-third of the gross fees), should, under Chapter 380, then be 
paid to the Comptroller for the oyster fund, and the remaining 
two-thirds of the residue should be paid under the same Chap- 
ter 380 to the school commissioners. 

It is, of course, clear that the school commissioners were 
entitled to a larger portion of the fees under this method of 
payment, than they had been receiving under the method which 
the Court declared illegal. The decision was accepted by the 
Legislature, which in 1912 appropriated the sum necessary to 
pay the school commissioners the balance which, under the 
Court’s decision, should have been paid them. (Act 1912, 
Chap. 591.) 
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The Circuit Court pointed out that the Act of 1910, Chap. 
413, was not involved in the case before it. That Act was a 
general law, and repealed and re-enacted Section 2 of Article 
72 of the Code, as the same had been enacted by the Act of 
1894, Chap. 380. This section as amended provided, as it had 
previously done, that two-thirds of all tongers’ license fees 
should be paid to the school commissioners in the respective 
counties, the remaining one-third to be paid to the Comptroller 
for the oyster fund; and then contained an additional pro\ i- 
sion that “one-third of the amount received from any tongmg 
license in any county in this State” was to be paid by the Clerk 
to the Comptroller for the oyster fund, “any provision of any 
public local law or public general law to the contrary notwith- 
standing.” 

As already shown, the Circuit Court had held that, befoie 
the Act of 1910, the expenses of the boat should first be paid 
out of the fees, and that the remainder should be divided one- 
third to the Comptroller and two-thirds to the school commis- 
sioners. The Court did this on the theory that effect should 
be given both to the general law and to the local law, and the 
Court gave effect to both by requiring the expenses of the boat 
to be first paid, in accordance with the local law, and by con- 
struing the division prescribed by the general law, of one-third 
to the Comptroller and two-thirds to the school commissioneis, 
as applying only to the balance of the fees remaining after the 
expenses of the boat had been paid. 

It is thus clear that the reason why the Comptroller, after 
the expenses of the boat had been paid, received one-third of 
the balance then remaining, instead of an amount equal to' one- 
third of the gross fees, was because the Court held the local 
law to create a first charge upon the fees for the expenses of 
the boat, and divided the balance in accordance with the gen- 
eral law. 

Now. however, comes the Act of 1910, and provides that the 
Comptroller shall receive his one-third of all the fees, any pro- 
vision of any public local law to the contrary notwithstanding. 
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I regard the Court’s decision that the local law and the general 
law must both be read together, as binding, particularly as it 
was accepted by the Legislature in 1912. But we can no longer 
give an effect to the local law which will result in depriving 
the Comptroller of his one-third of all the fees which the gen- 
eral law now provides shall be paid to him, notwithstanding 
any local law to the contrary. 

Therefore, effect can now be given to both laws, as the Court 
held must be done, only by requiring one-third of the gross 
fees to be first paid to the Comptroller, for the oyster fund, 
under the general law (Act 1910, Chap. 413, Sec. 2); by next 
paying the expenses of the boat, under the local law (Act 1906, 
Chap. 165) ; and by paying the remainder to the school com- 
missioners. 

1, therefore, advise you that you should first pay one-third 
of the gross tongers’ license fees to the Comptroller, for the 
oyster fund; that you should next pay to the Comptroller a 
sum sufficient to pay the expenses of the boat (calculated as 
hereinafter explained); and that you should pay what then 
remains to the school commissioners. 

2. I do not think that the amount which the Clerk is au- 
thorized to pay from the tongers’ fees for the expenses of the 
boat presents any difficulty. 

The Act of 1906, Chap. 165, expressly provides that the 
Clerk is to pay from the tongers’ license fees “the sum suffi- 
cient to pay said salaries and hire of said boat as aforesaid,” 
and the act fixes the hire, during the prescribed season of five 
months, from October 15th to March 15th, at not exceeding 
$40 per month, and the salaries at $50 per month for the com- 
mander, $40 per month for one of the crew, and $30 per 
month for each of the other two members of the crew. 

These sums aggregate $190 per month, or $950 for the five 
months, and the statute does not authorize the Clerk of Court 
to pay from the tongers’ license fees, for the five months, more 
than that sum for hire and salaries, nor does it authorize the 
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Clerk to pay from the fees, for the five months, any items of 
expense other than these items for hire and salaries. 

If the boat continues on duty beyond the five months, then 

the statute is equally explicit in allowing the Clerk to pay from 
the fees only the hire of the boat, at the above rate, and the 
salary of the Commander and one man at rates to be fixed by 
the County Commissioners, but not to exceed the salaries al- 
lowed during the season. 

3. The season during which the boat is to operate is from 
October 15th to March 15th. If it is desired to continue the 

boat beyond that time, and charge the fees with the hire and 
salaries prescribed for the off-season, this can only be done, 
under the express provisions of the Statute, if requested by 
the County Commissioners.” 

Very truly yours, 

Albebt C. Ritchie, Atiorn&y General. 

Conservation—Oysters—Seasons bob Catching in Dok- 
chestee County'. 

September 6, 1917. 

W. Thomas Kemp, Esq., 

Chairman, Conservation Commission, 

512 Munsey Building, 
Baltimore, Maryland. 

I)eab Sir: I beg to reply to your favor of August 22nd, m 
which you ask when the season opens in Dorchester County 
for catching oysters on leased areas. 

1. The open season for catching oysters for sale with rakes 
and tongs in the waters of Dorchester County, other than the 
Choptank River, is from October 1 to April 25, and in the 
Choptank River the open season for catching oysters for sale 
with rakes and tongs is from September 15 to April 25. See 
Act 1010, Chap. 522, page 820, which supersedes the general 
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law, Uagby’s Code, Art. 72, Sec. 1G, as to Dorchester County, 
and which applies to leased areas as well as to natural bars. 

2. The open season for catching oysters for sale, with 
dredges or other similar instruments, on leased areas in the 
waters of Dorchester County, other than the Choptank River, is 
from September 15 to June 15. See Act 1912, Chap, 539, 
Sec, 112 (Bagby’s Code, Art. 72, Sec. 114), which supersedes 
the local law, Act 1904, Chap. 522, as to dredges or other sim- 
ilar instruments on leased areas. 

3. The open season for catching oysters for sale, with 
dredges, scoopes or scrapes, in the Choptank River, is from 
November 1 to March 15. See Act 1916, Chap. 403, amend- 
ing Code P. L. L., Art, 10, Sec. 244, which applies to1 leased 
areas as well as to natural bars. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Conservation—Oysters, Unmerchantable, Celling of. 

February 5, 1917. 
II . Thomas Kemp, Esq., 

Chairman, Conservation Commission, 
512 Munsey Building, 

Baltimore, Maryland. 
Dear Mr. Kemp : I beg to reply to your favor of February 

1st. 
I understand that in making up a cargo of oysters, the loads 

taken from some bars will often contain considerably more than 
five per cent of unmerchantable oysters, but that loads taken 
from other bars may contain so- small a percentage of unmer- 
chantable oysters as to reduce the percentage on the whole cargo 
to five per cent or below. 

Under these circumstances, you ask whether the captain of 
the boat can be prosecuted for taking unmerchantable oysters, 
or whether the fact that the whole cargo does not contain more 
than five per cent exempts him from prosecution. 
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in my opinion, the captain can he prosecuted. The point 
was raised in Dean vs. State, 98 Md. 80, and the Court of 
Appeals there held that the whole cargo did not have to be 
culled, but that, under Section 9 of Article 72 of Bagby’s Code, 
“so far from being required to' cull the whole cargo, the officer 
may cull any portion of it to determine the extent to which the 
law has been violated.” In that case only two and one-half 
bushels out of the whole cargo were culled. 

Very truly yours, 

Albebt C. Ritchie, Attorney General. 

Conservation—Search and Seizure, Power of Commission. 

May 1, 1917. 

William. II. Killian, Esq., 
Conservation Commission, 

512 Munsey Building, 
, Baltimore, Maryland. 

Dear Sib : I beg to reply to your recent favor asking 
whether the inspectors of your Commission may open packages 
of fish, found on steamboat wharves and railroad platforms, 
for the purpose of inspecting the fish contained in such pack- 
ages, in order to ascertain whether any violations of the fish 
laws may have been committed. 

It is the duty of the Conservation Commission, and of the 
State Fishery Force, to enforce the fish laws of the State. 

Act 1916, Chap, 682, Sec. 3, 4(2), 5, 8; 
Bagby’s Code, Art. 39, Sec. 35, 59E, 63-71, 116; 
Bagby’s Code, Art. 72, Sec, 45. 

Bagby’s Code, Art. 99, Secs. 52-57, inc., Section 52 having 
been amended by the Act of 1916, Chap. 386, authorizes the 
inspectors and officers of your Commission, whenever they have 
reason to believe that any person or corporation has in his or 
its possession, contrary to law, any game or fish, to secure a 
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search warrant from a Justice of the Peace directing the con 
stable to seize and search such game or fish. The subsequent 
procedure is then prescribed. 

Section 52, as amended in 1916, also authorizes the inspec- 
tors and officers of your Commission, without any warrant, to 
search “any boat, car, box, locker, crate or package, and any 
building,” where such inspectors or officers have reason to 
believe any game or fish are held in violation of law, and to 
seize any game or fish that are found to he SO' held, the same to 
“be disposed of by the Game Warden as he may deem advisable 
for the best interests of the State;” but this section shall not 
authorize entering a dwelling house, nor shall it apply to game 
or fish which are passing through this State under authority of 
the United States. 

The packages of fish which you have in mind, are, of course, 
contained in a “boat, car, box, locker, crate or package,” (and, 
therefore, your inspectors may, without any warrant, search 
such packages, provided they are not passing through this State 
in interstate commerce, and seize such fish as are found to be 
contained therein in violation of the law; or your inspectors 
may secure a search warrant for the same, and proceed in the 
manner provided by the sections of the law above referred to. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

\ 

Conservation—State Fishery Force—Power to Arrest. 

January 16, 1017. 
William IT. Killian, Esq., 

Conservation Commission, 
512 Munsey Building, 

Baltimore, Maryland. 
Dear Mr. Killian : I beg to confirm the oral opinion I 

expressed to you yesterday, namely: 
When dredgers operating upon waters where they are law- 

fully entitled to dredge, are molested by tongers, I think that 
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the State Fishery Force, under the powers conferred by Baghy’s 
Code, Art. 72, Secs. 34, 39, 40, 44, 45; Acts 1916, Chap. 682, 
Sec. 4 (2), has the power to make arrests. 

The charge would depend upon the nature of the offense, that 
is to say, it would be breach of the peace, assault, shooting with 
intent to kill, or otherwise, as the case might be. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Conservation—Swan s Point Bar, Northern Bimjts of. 

January 27, 1917. 

W. Thomas Kemp, Esq., 

Chairman, Conservation Commission, 

512 Munsey Building, 

Baltimore, Maryland. 

Dear Me. Kemp : I beg to confirm the oral opinion I gave 
you yesterday, relative to the northern limits of the mile and a 
half zone surrounding Swan’s Point Bar, within which dredg- 
ing is prohibited by Section 21 of Article 72 of Bagby’s Code. 

I understand that there is no law defining the boundaries of 
Swan Point Bar, and under these circumstances I think that 
the lines which have always been understood to be and which 
have always been accepted and have been charted as the boun- 
daries of the mile and a half zone should control. 

I am advised that when the State Fishery Force made its 
surveys in 1909, two range poles were found by them, which 
had been erected many years before as marking the northern 
limit of the mile and a half zone. The State Fishery Force, 
therefore, adopted these range poles as marking the northern 
limits. The location of these poles appears on the Boat Sheet 
of the locality, and the corners Kos. 5 and 6 of Swan Point 
Natural Oyster Bar, as shown on Published Chart No. 2, are 
fixed to conform to them. 
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I think that your Commission should regard these comers 
Nos, 5 and 6 as marking the northern limits of the mile and 
a half zone around Swan Point Bar, which is what they have 
always been regarded and accepted and have been charted as 
doing. 

Very traly yours, 

Albert C. Ritchie, Attorney General. 
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CORPORATIONS. 

(See also Banks; Taxation.) 

Corporations, Foreign—Compliance with Maryland Law. 

January 11, 1917. 

Thomas N. Copenhaver, Esq., 
220 St. Paul Street, 

Baltimore, Maryland. 
Dear Mr. Copenhaver: I have yonr favor of January 9th. 
Bagby’s Code, Art. 23, Sec. 93, provides that “every foreign 

corporation which has a usual office or place of business in this 
State, except, etc., shall, before doing business herein,” hie with 
the Secretary of State a copy of its charter, pay a fee of $25.00, 
and comply with the other requirements of the section. 

If the Board of Church Extension of the Methodist Episeo- 
pal Church, a Kentucky corporation, has an office or place of 
business in Maryland, and if the aid it gives in this State to 
churches by way of donations and loans is part of its object and 
purpose, then it seems to me that it should comply with Section 
93. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Corporations, Foreign-—^Compliance with Maryland Law. 

■January 29, 1917. 

Hon. Thomas W. Simmons, 
Secretary of State, 

Annapolis, Maryland. 
Dear Mr. Simmons : I beg to reply to your favor of Janu- 

ary 24th, enclosing a letter from the Davey Tree Expert Com- 
pany of Ohio to yourself, asking whether it is required to com- 
ply with the foreign corporation law of Maryland. 
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Bagby’s Code, Art. 23, Sec. 93, requiring foreign corpora- 
tions to appoint resident agents in this State, and to comply 
with certain other formalities, applies to “every foreign cor- 
poration which ha's a usual office or place of business in this 
State, except insurance companies hereinafter provided for, but 
including any corporation which is engaged in this State, per- 
manently or temporarily, and with or without a usual place of 
business therein, in certain kinds of construction work. 

My understanding is that the Davey Tree Expert Company 
has no office or place of business in this State, and the company 
is not one of the class of construction companies, which must 
comply with the law whether they have an office or place of 
business in this 'State or not. 

I f I am correct in my understanding that the company main- 

tains no office or place of business in Maryland, then it is not 
required to comply with the foreign corporation law. If, how- 
ever, the company does maintain an office or place of business 
in Maryland, then it must comply. 

I return you the letter from the Davey Tree Expert Com- 
pany to yourself. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

i, _ 

Corporations, Foreign—Compliance with Maryland Law. 

February 15, 1917. 
Hon. Thomas IF. Simmons, 

Secretary of State, 
Annapolis, Maryland. 

Dear Mr. Simmons : I beg to reply to you r favor of Febru- 
ary 10th, enclosing letter from the general attorney of the 
Franklin Automobile Company, asking whether that company 
must comply with the foreign corporation law of Maryland. 

. As I understand it, the company desires to consign to a 
dealer in this State automobiles to be sold on commission. The 
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purchase price, less the commissions, is to be accounted for to 
the company, and until the automobiles are sold, they will re- 
main the property of the company. 

Under Bagby’s Code, Art. 23, Sec. 93, foreign corporations 
which propose to do business in this State, are required to com- 
ply with our foreign corporation law when they have “a usual 
office or place of business in this State,” except certain kinds 
of construction companies, which must comply with our law 
whether they have a usual place of business in this State or not. 
See also Section 92. 

The Franklin Automobile Company is not one of the class of 
construction companies mentioned, but I think that the manner 
in which it proposes to operate in this State constitutes doing 
business in Maryland, within the meaning of our statute, the 
dealer being the company’s agent here. 

19 Cyc. 1271. 

T also think that the dealer’s office will be the office or place 

of business of the company in this State. 
it is, therefore, my opinion that the Franklin Automobile 

Company should comply with the provisions of Sec. 93 of Art. 
23 of Bagby’s Code. 

I return you the letter from the company’s general attorney 
to yourself. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Corporation, Religious—Incorporation of. 

March 26, 1917. 
Allan C. Girdwood, Esq., 

Secretary, State Tax Commission, 
604- Union Trust Building, 

Baltimore, Maryland. 
Dear Sir: I beg to reply to your favor of March 24:th, 

asking whether the certificate of incorporation of a religious 
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corporation should be delivered to the State Tax Commission 
for record, and whether the certificate should be approved by 
the judge. 

Ever since 1802 the formation of religious corporations has 
been governed by different provisions of law from those which 
apply to corporations generally. 

Baltzell vs. Church Home, 110 Md. 244, 262. 

These provisions are now codified in Bagby’s Code, Art. 23, 
Sees. 339-355, and they contain nothing requiring the certifi- 
cate, or rather, to use the words of the statute, the “plan dr 
agreement,” to be submitted to the State Tax Commission. 

The Act of 1916, Chap, 596, revising the corporation laws of 
the State, does not affect in any way the sections of the Code 
relating to religious corporations. Section 99-B of the Act of 
1916, which provides that “no charter or other paper, whjch is 
not in conformity with law, shall be received by the State Tax 
Commission,” only applies to those certificates which are re- 
quired to be delivered to the Commission. The plan or agree- 
ment of a religious corporation is not one of these. 

It follows, therefore, that the plan or agreement, that is, the 
certificate of incorporation, of a religious corporation, is not 
required to be delivered to the State Tax Commission. 

You ask whether it would nevertheless be permissible to de- 
liver the certificate to the Commission for record. The place 
where the certificate must be recorded is specified in Section 
346, and also Section 355 (Act 1912) of Art. 23 of Bagby’s 
Code. This place is the Clerk’s office. If the certificate is 
recorded there, then I see no objection to its being recorded in 
your office also, if the Trustees and your Coitimission are both 
willing. 

Finally, you ask whether the certificate should be approved 
by the judge. Section 4 of Article 23 of Bagby’s Code (Acts 
1908 and 1914), which required certificates of incorporation to 
be certified by the judge, did not apply to religious corpora- 
tions. The manner of executing the certificates of religious 
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corporations is specified in Section 345. This section does not 
provide for the judge’s certificate, and if such certificate is 
appended it is of no effect. 

Boyce vs. M. E. Church, 46 Md. 359, 372. 

The provision of law requiring certificates of corporations 
generally to he certified by the judge has, of course, been re- 
pealed by the Act of 1916, Chap. 596, Sec. 4. But, as stated 

■above, the judge’s certificate never was required in the case of 
certificates of religious corporations. 

Very truly yours, 

Albert C. Bitch if,. Attorney General. 
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CRIMINAL LAW. 

Criminal Law—Contracts With State Aided Institu- 
tions, Lneawful for Officer or Trustee to Make. 

February 23, 1917. 
D. John MarJcey, Esq., 

Frederick, Maryland. 
Dear Mr. Market : I received your favor of February 

16th, asking whether the firm of which you are a member can 
accept, as the highest bidder, the shoe contract from the Mary- 
land State School for the Deaf, while you are one of the Board 
of Visitors of that Institution. 

Bagby’s Code, Art, 27, Sec, +83, provides that “every person 
having any official connection, either as officer, agent, trustee or 
member of the Board of Visitors of any public institution, or 
private institution supported in whole or in part by money 
appropriated by the State of Maryland, who shall, after April 
6, 1908, become directly or indirectly concerned or interested, 
for profit, in any contract, purchase or sale of anything for, by '* 
or on account of such institution, shall be deemed guilty of a 
misdemeanor; and any person so offending shall upon conviction 
in any court of this State be immediately dismissed from em- 
ployment or forfeit his place as such officer, agent, trustee or 
member of the Board of Visitors, and be subject to a fine not to 
exceed $500.00, to be recovered as other fines are, or imprisoned 
for a term in the Maryland House of Correction not to exceed 
one year.” 

You have an official connection, as a member of the Board of 
Visitors, with an institution for which the State appropriated 
money, and if your firm receives the shoe contract from the 
institution, then, as a partner, you will be directly interested 
for profit in that contract. I, therefore, do not see any escape 
from the conclusion that if your firm receives the contract, while 
you remain on the Board of Visitors, you will violate the law. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Criminal Law—-Coroner’s Jury, When Summoned. 

October 2, 1917. 

E. Austin Baughman, Esq., 

Commissioner of Motor Vehicles, 

11 E. Lexington Street, 

Baltimore, Maryland. 

Dear Sir : In response to your recent inquiry, I beg to 
advise you that when persons are killed in automobile accidents, 
those believed responsible should not be held for the action of 
the Grand Jury bv the Coroner, until the Coroner has first sum- 
moned a jury of inquest. 

Coroner’s juries are summoned when "Ihere are such circum- 
stances attending the death or case as to amount to a strong 
probability or reasonable belief that the deceased came to his 
death by felony.” (Bagby’s Code, Art. 22, Sec. 3.) men the 
negligent operation of an automobile resulting in death is a 
crime, the crime is usually manslaughter, which is a felony. 

Very truly yours, 

Albert C. Ritchie, Attorney General, 

Criminal Law—Liquor Seized in Worcester County 
Destruction of. 

November 21, 1917. 

William G. Kerbin, Esq., 

State’s Attorney, 

Snow Hill, Maryland. 

Dear Mr. Kerbin : I beg to reply to your favors of Novem- 
ber 12th and 16th, in which you ask my opinion whether whis- 
key seized under Chapters 561 and 831 of the Acts of 1914 may 
be converted into alcohol, and the alcohol then sold for the bene- 
fit of the county. 
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Section 4-A of Chapter 561 of the Acts of 1914 provides that 
liquors kept for sale, in violation of the Act, shall he seized, 
and, after being used as evidence in the manner provided in the 
Act, “shall be ordered to be destroyed.” 

From a consideration of this Act, and also of the Act of 
1908, Chap. 27, page 1167, to which the Act of 1914 adds an 
additional Section, it seems to me clear that the intention was 
that the seized liquor should be destroyed, and there is nothing 
upon which to rest a legal opinion that instead of being ordered 
destroyed, it may be ordered distilled and converted into alcohol. 
Fo machinery is provided for carrying out such an order, or, if 
the same be passed, for disposing of the alcohol for the benefit 
of the county. 

A Idle, therefore, it may be that no one would object if the 
Justice, instead of. ordering the liquor destroyed, ordered it to 
be converted into alcohol, and if the county thereafter disposed 
of the alcohol for its own benefit, yet I cannot advise you that 
such a course would, under thg Act, be legal. 

Chapter 831 of the Acts of 1914, which is the gallon a month 
law, contains no express provision authorizing the seizure or 
destruction of liquors brought into the county in violation of 
the Act. The Act simply imposes fines or imprisonment upon 
those who violate it. Assuming, however, the right to seize such 
liquor, yet I cannot advise you that it can legally be converted 
into alcohol and sold for the benefit of the county, because no 
machinery of any kind is provided for such disposition of the 
liquor. 

Very truly yours, 

Aubert C. Ritchie, Attorney General. 
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Crimutax Law—-Motion Picture Law—Jury Triau, Eight 
oe Appeal, Amount of Fine. 

May 11, 1917. 

Mrs. Thomas B. Harrison, 
Secretary, Maryland State Board of C ensois, 

204 East Lexington Street, 
Baltimore, Maryland, 

Dear Mrs. Harrison : I Leg to answer the several in- 
quiries you made a few days ago. 

1. Persons charged with violating the Motion Picture Law 
cannot demand a jury trial. Sections 20 and 21 of the law 
(Act 1916, Chap. 209), which vest in police magistrates and 
Justices of the Peace summary jurisdiction to try and punish 
violations of this Act, do not provide for a jury trial, and m 
the absence of such a provision persons charged with offenses of 
this kind must submit to trial before the magistrate, and have 
no right to demand a jury trial. 

State vs, Loden, 117 Md. 373, 384. 

2. Persons convicted by the police magistrates of violations 
of the law, and fined not exceeding $50.00 are not entitled to an 
appeal to the Court. The Motion Picture Act itself does not 
provide for any appeal at all, and there is no law in Baltimoie 
City applicable to police magistrate cases generally which au- 
thorizes appeals where the fine does not exceed $50.00. Under 
these circumstances, there is no right of appeal where the fine 
imposed is not over $50.00. 

State vs. Glenn, 54 Md. 572; 
State vs. Ward, 95 Md. 118; 
State vs. Loden, 117 Md. 373, 384. 

The Baltimore City Charter, Sec. 632A, authorizes appeals 
from police magistrates in all cases where the fine, exclusive of 
costs, is over $50. 

Under the Motion Picture Act, no fine greater than $50.00 
can be imposed for the first offense. In the case of first offense 
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fines, therefore, appeals to the Criminal Court can never be 
taken. For subsequent offenses, the fine is to be not less than 
$50.00, not more than $100. Therefore, if the subsequent 
offense fine is $50 there can be no appeal, but if it is more 
than $50 there can be. 

If such fine is more than $50, and an appeal is taken, then 
upon such appeal the person convicted is entitled to a jury 
trial in the Criminal Court. 

3. In Baltimore City, the police magistrates have no power 
to impose a fine less than the minimum fine which the law 
provides. Section 521 of Article 27 of Bagby’s Code, which 
authorizes the ( riminal and Circuit Courts to impose fines 
less than the minimum prescribed, does not apply to police 
magistrates in Baltimore City. Section 12 of Article 52 of 
Bagby’s Code may possibly extend this power to Justices of 
the Peace in some of the counties, but Baltimore City is ex- 
pressly excepted from its provisions. 

Crichton vs. State, 115 Md. 428, 429; 
State vs. Ward, 95 Md. 118; 
Baltimore City Charter, Secs. 632-634, inc. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Criminal Law—Police Magistrates, Appeals from—Ef- 
fect of Dismissal of Case by. Upon Hew Prosecution 
  Inmctmcent for Violating Worcester County 
Liquor Law, Sufficiency of. 

September 27, 1917. 
William G. Kerbin, Esq., 

State’s Attorney, 
Snow Hill, Maryland. 

Dear Mr. Kerbin : I beg to reply to the several inquiries 
contained in your letter of September 22, 1917. 
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1. Under Section 159 of the Act of 1916, Chap. 687, any 
person convicted by the police magistrate of violating the Motor 
Vehicle Law is given the right of appeal, but no right of appeal 
is given the State. This Act fixes the jurisdiction of police 
magistrates in cases arising under the Act (State vs. Ward, 9,> 
Md. 118), and gives them power “to hear and determine” such 
cases; and since the Act does not give the State the right of 
appeal, the State has no such right. It follows, T think, that 
the judgment of the magistrate in dismissing a charge brought 
under the Act is final, and that the same case cannot be brought 
again before the Grand Jury. 

2. The Court of Appeals, in construing Article 12 of 
Bagby’s Code, has held that “the proceeding before the justice 
is simply a preliminary examination for the purpose of holding 
the accused for Court, if the evidence justifies it.” 

O’Brien vs. State, 126 Md. 270, 276; 
Hamilton vs. State, 127 Md. -512, 314. 

Therefore, the action of the magistrate in dismissing a case 
of this kind does not involve a judgment, but simply involves 
the magistrate’s finding that the evidence offered was not suffi- 
cient to hold the accused; and I see no reason why the same 
case may not lie brought again before the same or another mag- 
istrate having jurisdiction, if new and additional evidence, 
justifies it. 

I think that in this event, the case should not be taken before 
the Grand Jury direct, but that the preliminary proceedings 
before the magistrate should first be had. In O’Brien vs. State, 
126 Md. 270, 281, the Court declined to decide whether an in- 
dictment could be found without proceedings being first taken 
before the magistrate, but said that “that would be an unwise 
and dangerous course to pursue in view of this statute.” 

3. You also refer to the Act of 1908, Chap. 27, Sec. 2, page- 

1169, which makes it unlawful to “keep at any place whatso- 
ever for the purpose of bartering or selling any spirituous, fer- 
mented or intoxicating liquors, alcoholic bitters or compounds 
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within the limits of Worcester Countj,” and you ask whether 
in an indictment under this Act it is necessary to allege the 
particular place in Worcester County where such liquors are 
kept. I do not think that this is necessary. It will be suffi- 
cient if the indictment, following the language of the statute, 
alleges that the liquor was unlawfully kept within Worcester 
County for the purpose of bartering or selling. 

Mitchell vs. State, 115 Md. 360, 364; 
State vs. Camper, 91 Md. 672; 
Curry vs. State, 117 Md. 587, 590; 
Bagby’s Code, Art. 27, Sec. 496. 

I, therefore, think that the copy of the indictment you sent 
me will be sufficient if the words “at the home of Asbury G. 
Barnes” are omitted, but I rather think that, as a matter of 
form, instead of charging that the liquor was kept “for the 
purpose of sale,” I would charge that it was kept “for the 
purpose of bartering or selling,” thus following the exact lan- 
guage of the statute. 

Very truly yours, 
Albert C. Eitchie, Attorney General. 

( ri.uixal Law—Police Magistrates—Pines Less Than 

Minimum Prescribed. 

July 2, 1917 
Paul Johannsen. Esq., 

723 Gaither Estate Building, 
Baltimore, Maryland. 

Dear Mr. Johannsen : I beg to reply to your favor of June 
29, asking my opinion as to whether police magistrates in Balti- 
more City can impose less than the minimum fines. 

I do not think that police magistrates in Baltimore City 
have power to impose a fine less than the minimum fine which 
the law provides. Section 521 of Article 27 of Bagby’s Code, 
which authorizes the Criminal Court of Baltimore City and 
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the Circuit Courts of the counties to impose fines less than the 
minimum prescribed, does not apply to police magistrates in 
Baltimore City. Section 12 of Article 52 of Bagby’s Code may 
possibly extend this power to Justices of the Peace in some of 
the counties, but Baltimore City is expressly excepted from its 
provisions. 

Crichton vs. State, 115 Md. 428, 429; 
State vs. Ward, 95 Md. 118. 

Very truly yours, , 

Albert C. Ritchie, Attorney General. 

Criminal Law—Police Magistrates, Power or, to Hold 
Right Courts. 

March 12, 1917. 

Hon. Emerson C. Harrington, 
Governor, Annapolis, Md. 

Dear Governor Harrington: As requested by you, I 
have considered the legality of a night court in Baltimore City, 
to be held by the Station House Justices. 

The Baltimore City Charter, Section 630, requires each 
Station House Justice to sit from 8 o’clock A. M. until 10 
o’clock A. M. and from 3 o’clock P. M. until 5 o’clock P. M. 
on every day of the year except Sundays and legal holidays, 
and from 9 o’clock A. M. until 11 o’clock A. M. on Sundays and 
legal holidays. These provisions, however, merely prescribe the 
hours within which the Station House Justices must sit. They 
do not mean that the Justices may not sit at other hours, if the 
proper discharge of their duties require it. 

Mo express statutory authority is necessary for this, but it is 
nevertheless given in the case of violations of the motor vehicle 
law, because the Act of 1916, Chap. 687, Section 159, provides 
that offenders against that law in Baltimore City shall be taken 
before the nearest Police Justice “forthwith,” and be entitled 
to “an immediate hearing.” 
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The Station House Justices have, therefore, ample authority 
to hold night sessions, and if you think that this would be de- 
sirable in the public interest, then I am sure that you will find 
them entirely willing to conform to your wishes, and that at a 
conference with them a plan for holding night sessions can be 
readily agreed upon, which would not impose undue hardship 
upon any one of the Justices. 

Including the two Justices at Large, there are ten Station 
House Justices in Baltimore City, so that if they took turns in 
holding the night sessions no one Justice would be required to 
sit at night more than five weeks in the year. 

From the reports that reach me I believe that the Station 
House Justices appointed by you are all doing excellent work 
and are deeply interested in discharging their duties faithfully 
and well, so that I am sure they will all co-operate in every 
way in meeting your plans for a night court. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Criminal Law—Police Magistrates—Wife Beating. 

November 10, 1917. 
Oliver H. Bruce, Jr., Esq., 

Cumberland, Maryland. 
Dear Mr. Bruce: I beg to reply to your favor of Novem- 

ber 8th, in which you ask whether a Justice of the Peace hav- 
ing criminal jurisdiction, may sentence to be whipped a pris- 
oner convicted of beatingi his wife. 

Bagby’s Code, Art. 27, Sec. 15, which is the Act of 1882, 
provides that “any person who shall brutally assault and beat 
his wife shall be deemed guilty of a misdemeanor, and upon 
presentment and conviction thereof by any court of competent 
jurisdiction shall be sentenced to be whipped, not exceeding 
forty lashes, or be imprisoned for a term not exceeding one year, 
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or both, in the discretion of the Court.” Section 15 provides 
that “if any Court” shall direct such punishment, the same 
shall be administered by the Sheriff. 

While the law thus refers to the punishment of whipping 
being imposed by the court, after presentment and conviction, 
yet Section 12 of Article 52 of Bagby’s Code, which is applic- 
able in Allegany County (and which was last re-enacted in 1914, 
long after the passage of the wife-beating act), invests police 
magistrates with jurisdiction to “hear, try and determine all 
cases involving the charge of any offense, crime or misdemeanor, 
not punishable by confinement in the Penitentiary or involving 
a felonious intent.” 

The crime of wife beating is a misdemeanor, and the statute 
does not provide that it is punishable by confinement in the 
Penitentiary. 

Section 12 further provides that the Justices “may pronounce 
judgment and sentence in all such cases coming before them, 
in the same manner, and to the same extent as the Circuit 
Courts for said counties could, if such cases had been tried be- 
fore said courts,” etc. 

It is my opinion that, under these provisions, police magis- 
trates in Allegany County have jurisdiction to sentence prison- 
ers, convicted by them of wife beating, to be whipped. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Criminal Law—Police Magistrates, Writs Issued by, 
Execution of. 

March 10, 1917. 
William 8. Powell, Esq., 

Justice of the Peace, 
Salisbury, Md. 

Dear Mr. Powell: I beg to reply to your favor of March 
6th, asking whether you, as a Justice of the Peace of Salis- 
bury, who is not a police justice, can compel the Sheriff or 
the police to execute a writ for assault and battery. 
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1 have examined the local laws providing for Justices of the 
Peace and Constables in Salisbury, and for police justices. 

Code P. L. L., Art. 23, Sects. 54-59; 
Act 1890, Chap. 428, Sec. 57: 
Act 1914, Chap. 244, Sec. 59A; 
Act 1908, Chap. 310, Sec. 144, 147, 158M. 

There is nothing in any of these provisions which enable 
you to compel the Sheriff or the police to serve the writ. 

Nor is there any such provision in the general law. 
Bagby’s Code, Art. 87, Secs. 5, 6, 7 and 9. 

The, law seems to be settled that while a civil Justice of the 
Peace may issue a warrant directed to the Sheriff, or the police, 
yet neither can be compelled to execute it, and that the Con- 
stable is the only officer who can be compelled. 

Latrobe, Justice’s Practice, 8th Ed., Sec. IS^B, 
page 323; 

Thomas, Procedure in Justice Cases, page 427. 

I, therefore, do not think that you can compel the Sheriff or 
the police to execute the writ, although they have the authority 
to execute it. The only officer whom you can compel to execute 
the writ is the Constable. 

Very truly yours, 
Albe-et C. Ritchie, Attorney General. 

Criminal Law—Pool Rooms, Mixers in. 

February 1, 1917. 
Ernest Ray Jones, Esq., 

State’s Attorney, 
OaTcland, Maryland. 

Be ae, Mr. Jones: I beg to reply to your favor of January 
22nd, relative to the presence of minors in pool rooms in Gar- 
rett County. 
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I agree with you that the Act of 1916, Chap. 205, does not 
repeal the provisions on this subject of the Act of 1894, Chap. 
201, but that both of these Acts should be read together, with 
the result that under the Act of 1916 persons under the age of 
sixteen are prohibited altogether from engaging in or witness- 
ing games of pool or billiards in pool rooms, or from loitering 
therein, as provided by that Act, and that under the Act of 
1894 minors over sixteen are prohibited, except upon the writ- 
ten permission of their parents or guardians. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Criminal Law—Sunday, Playing Base Ball on. 

February 9, 1917. 

Dr. W. W. Davis, 
Lord’s Day Alliance, 

P. 0. Box 721b, 
Baltimore, Maryland. 

Dear Sir: I have your favor of February 7th, in which 
you ask for “a brief statement as to whether or no the playing 
of baseball on Sunday with an admission fee is a violation of 
Maryland’s Sunday law.” 

The State law is contained in Bagby’s Code, Art. 27, Sec. 
436, and, as you know, it provides that “no person whatsoever 
shall work or* do any bodily labor” on Sunday. There is much 
difference of opinion, even among lawyers, as to what constitutes 
work and bodily labor, as you know from the recent argument 
in the Court of Appeals on the Baltimore City Sunday Base- 
ball Ordinance, but the late Chief Justice McSherry decided 
some years ago, in the Circuit Court for Frederick County, m 
William Barnie’s case, that baseball playing on Sunday, by 
professional, salaried baseball players, for paid admission, was 
work or bodily labor within the meaning of the statute, and 
constituted a violation of the statute. 
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This case was not appealed to the Court of Appeals^ but it 
has, so far as I know, always been regarded by lawyers as a 
correct interpretation of the Maryland statute. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Criminal Law—Sunday, Sale of Newspapers on. 

October 8, 1917. 
Fred E. Owens, Esq., 

State’s Attorney, 
Denton, Maryland. ij 

Dear Mr. Owens : I beg to reply to your favor of October 
5th, which was not received by me until the night of October 
6th, too late for me to answer before Sunday, October 'Tth. 

You ask whether it is unlawful to' sell newspapers on Sun- 
day under Section 437 of Article 27 of Bagby’s Code, which 
prohibits the sale on Sunday of “any tobacco, cigars, candy, 
soda or mineral waters, spirituous or fermented liquors, cor- 
dials, lager beer, wine, cider or any other goods, wares or 
merchandise whatsoever.” 

The question, of course, is whether newspapers are “goods, 
wares or merchandise,” within the meaning of that term as 
used in the statute. You will find some light upon this ques- 
tion in— 

L. R. A. 1916, 0. 1151 (Note) ; 
37 Cyc. 550. 

Section 437 was first enacted in 1723, and in view of the 
progress which the newspaper has made since that time, and 
of its character and influence today, I feel that the courts 
would hold that it is not included within the term “goods, 
wares or merchandise” as used in our statute, and that the 
courts would, therefore, decide that the sale of newspapers on 
Sunday is not prohibited. 

i 
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At the same time, there is no subject as to which lawyers, as 
well as laymen, differ much more than they do upon the appli- 
cation of the Sunday laws. Whatever view any one may take 
upon particular questions which arise under such laws, those 
who hold the contrary view will still hold it, and be entitled 
to hold it, until the courts settle the question. 

It is, therefore, impossible for me to give you an authorita- 
tive construction of the Maryland statute upon the subject of 
your inquiry. If the sentiment of your community is against 
selling newspapers on Sunday, and you wish the question set- 
tled, the only way is to bring the question before the Court 
through the institution of appropriate legal proceedings, and 
let the Court decide. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Criminal Law—United States Flag, Unlawful to Attach 
to Advertisement. 

March 12,1911, 
Charles B. Frederickson, Esq., 

President, The American Art Works, 
Coshocton, Ohio. 

Dear Sir: I have your favor of March 10th, enclosing sam- 
ples of the United States flag with the words, “Compliments 
of the American Art Works, Coshocton, Ohio,” printed on the 
back and asking whether this violates the American flag law. 

Our law is contained in Bagby’s Code, Art. 27, Sec. 74, and 
it provides that “the Rational flag or the coat of arms of the 
United States or any imitation or representation thereof shall 
not be attached to or imprinted or represented upon any goods, 
wares or merchandise or any advertisement of the same, and no 
goods, wares or merchandise, or any advertisement of the same 
shall be attached to the Rational flag, or the coat of arms of 
the United States, and no such advertisement shall be imprinted 
thereon.” 



132 

The fine is not more than $100 and imprisonment for not 
more than 12 months or both, such penalty in the case of a cor- 
poration to be imposed upon the president or other chief officer. 

I do not recall that this statute has ever been construed by 
the courts of this State, but it does seem to' me that the words 
quoted above constitute an advertisement attached to or im- 
printed upon the National flag, and that the same violates at 
least the letter of our statute. 

Very truly yours, 
Aubeet C. Ritchie, Attorney General. 

1 

Ckiminal Law—United States Flag, Unlawful to Im- 
print on Goods Sold. 

April 23, 1917. 
Hon. Emerson C. Harrington, 

Governor of Maryland, , 
Annapolis, Maryland. 

Dear Gov. Harrington: You asked me the other day 
whether it was unlawful in this State for a manufacturer who. 
sells small glass mirrors to imprint the American Flag on the 
back thereof. 

I beg to advise you that this is unlawful in Maryland, under 
Bagby’s Code, Art. 27, Sec. 74, which provides that the National 
Flag, or any imitation or representation thereof, “shall not he 
attached to or imprinted or represented upon any goods, wares 
or merchandise, or any advertisement of the same.” 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Criminal Law—-United States Flag, Unlawful to Im- 
print on Goods Sold. 

April 23, 1917. 
Spotswood Specialty Co., 

Lexington, Kentucky. 
Gentlemen: I beg to reply to your recent favor asking 

whether it is unlawful under the law of Maryland for you to 



133 

print on the sounding paper of your Bing Bang Guns a picture 
of the American Flag, so that when the gun is exploded the 
flag will appear. 

This use of the American Flag is prohibited in Maryland 
by Bagby’s Code, Art. 27, Sec. 74, which provides that the 
National Flag, or any imitation or representation thereof, 
“shall not be attached to or imprinted or represented upon any 
goods, wares or merchandise, or any advertisement of the same.” 

There is, however, no law in this State which prohibits the 
printing of Uncle Sam’s picture on the Bing Bang Guns. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Criminal Law—United States Flag, Unlawful to Attach 
to Goods Sold. 

May 2, 1917. 
Eagle Suspender & Belt Co., Inc., 

1208 Race Street, 
Philadelphia, Penna. 

Gentlemen : I have your favor of April 30th. The Mary- 
land law on the subject is contained in Bagby’s Code, Art. 27, 
Sec. 74, and it provides that “The National Flag or the Court 
of Arms of the United -States, or any imitation or representa- 
tion thereof, shall not he attached to or imprinted or repre- 
sented upon any goods, wares or merchandise, or any advertise- 
ment of the same; and no goods, wares or merchandise, or any 
advertisement of the same, shall be attached to the National 
Flag or the Court of Arms of the United States, and no such 
advertisement shall be imprinted thereon.” 

I think that this provision makes it unlawful in Maryland 
to solder or fasten the National Flag or the Shield of the 
United States upon belt buckles offered for sale in this State. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 
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Criminal Law—United States Flag, Unlawful to Im- 
print on Goods Sold. 

July 31, 1917. 
Messrs. Philip Kahn & Co., 

Howard c& German Streets, 
Baltimore, Maryland. 

Gentlemen : I have your favor of July 28th, in which you 
ask whether it is lawful to imprint the United States coat of 
arms upon your Funston model overcoats. 

I think that the use of the coat of arms in this manner is 
prohibited in this State by Bagby’s Code, Art, 27, Sec. 74, 
which provides that “The national flag or the coat of arms of 
the United States, or any imitation or representation thereof, 
shall not be attached to or imprinted or represented upon any 
goods, wares or merchandise, or any advertisement of the 
same.” 

Very truly yours, 
Albert C. Bitchie, Attorney General. 

Criminal Law—United States Flag on Magazine Cover. 

April If, 1917. 

The Theatre Magazine, 
6 East 39th Street, 

New York City, N. Y. 
Gentlemen : I beg to reply to your favor of March 31st, 

in which you ask whether the Maryland law prohibits your 
using on the cover of the July number of the Theatre Maga- 
zine, a portrait in colors depicting Betsy Boss sewing on the 
first American Flag. 

The Maryland law on the subject is contained in Biagby’s 
Code, Art. 27, Sec. 74, and it provides that the national flag 
shall not be attached to or imprinted upon any goods, wares or 
merchandise, or any advertisement of the same. 
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In my opinion, this law does not apply to the picture you 
propose using upon your July cover, and such use of this pic- 
ture is not prohibited by the laws of Maryland. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Criminal Law—United States Flag on Magazine Cover. 

June 5, 1917. 

0. B. Capen, Esq., 
Treasurer, 

239 Fourth Avenue, 
New York City. 

Dear Sir: I beg to reply to your favor of June 2nd. 
In my opinion, the Maryland law, which prohibits attaching 

the American Flag to or imprinting it upon any goods, wares 
or merchandise, or any advertisement of the same (Bagby’s 
Code, Art. 27, Sec. 74), does not make it unlawful for the 
Popular Science Monthly to print upon the cover of its July 
issue a scene at one of the training camps, showing, among 
other things, the American Flag. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Criminal Law—United States Flag, Newspapers May 
Print. 

March 26, 1917. 

Bert. N. Garstin, Esq., 
Gen. Mrg., Evening Times, 

Cumberland, Maryland. 
Dear Mr. Garstin : I beg to reply to your favor of March 

20th, in which you ask whether it is unlawful for the Evening 
Times to print the American Flag on the first page of the 
paper, immediately following the name. 
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Bagby’s Code, Art. 27, Sec. 74, provides that the National 
Flag shall not be attached to or imprinted upon any goods, 
wares or merchandise, or any advertisement of the same. 

I do not think that a newspaper should be regarded as goods, 
wares or merchandise, within the meaning of the statute. Aside 
from this, the section prohibits the use of the flag for adver- 
tising purposes, and a newspaper would have no more right 
than anyone else to print the flag in connection with any adver- 
tising matter. 

But the use you are making of the flag is not in connection 
with advertising matter and is not for advertising purposes. 

Printing it as you are doing means that our country’s flag 
is the very first thing all who open your paper will see, and the 
public mind may be thus directed, at this crisis in the nation’s 
history, to the principles of liberty and high honor that the 
flag stands for, and to the bravery of those who have fought 
for it and made it stand for what it does. 

This is the use your paper is making of the flag. It is a per- 
fectly lawful use, and one that should be commended. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

i 
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EDUCATION. 

Education—School Books, Cake of, by Pupils. 

March 16, 1917. 

Thomas Gordon Bennett, Esq., 
County Superintendent of Schools, 

Prince Frederick, Maryland. 
Dear Mr. Bennett: I beg to reply to your recent letter 

relating to the care of school boohs. 
The Act of 1916, Ch. 506, See. 69, authorizes the County 

School Boards to deliver text books, etc., and to “provide for the 
issuing, safekeeping and care of the same under such rules and 
regulations as they may severally adopt.” 

This clearly authorizes your Board to adopt reasonable rules 
for the care of the books and their return in good condition. 

I think that the regulation on the “Pupil’s Receipt Slip,” 
that the parent or guardian “will be personally responsible for 
the return of them (the books) in such condition as received,” 
is a proper regulation, provided there be added the words, 
“natural wear and. tear excepted.” With these words inserted 
the regulation will be entirely reasonable and proper, and you 
will be justified in delivering no books unless the parent or 
guardian signs it. 

If this regulation is violated, then the parent or guardian 
will be personally responsible for any damage done, and this 
damage would be recoverable in a civil action before a Justice 
of the Peace. While the damage would likely be too small in 
amount to justify actual proceedings in most cases, yet the lia- 
bility of the parent or guardian would be clear, and this, I 
should think, would usually enable you to collect it without 
suit. 

I also see no reason why your Board should not adopt a scale 
of small fines, as has been done in many counties, for injuries 
to the books, basing them, as well as you can, on the amount of 
damage. 
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You probably could not collect these fines through criminal 
proceedings, but you could provide for enforcing their payment 
through demerits or other form of punishing the pupil, as in 
the case of disobedient conduct in school; and also by a rule 
refusing future books until the damage was paid. 

I should think that regulations such as these would enable 
you to enforce the proper care of the books and their return 
in good condition. 

Yery truly yours, 
Albert O. Ritchie, Attorney General. 

Education—School Budget—Power of County Commis- 
sioners to Reduce. 

May 21, 1917. • 
W. Beatty Harlan, Esq., 

President, Board of Education. 
J. T. Norris, Esq., 

Brest. Board of County Commissioners, 
Bel Air, Maryland. 

Gentlemen: I beg to reply to your joint letter of May 
7th, 1917. 

The School Budget submitted to the County Commissioners 
of Harford County by the County Board of Education calls for 
$102,700, which represents a levy of 48 cents on each $100 of 
assessable property in the county. Of this sum, $27,200 is 
classified as “permanent improvements and repairs,” and 
$75,500 as “current repairs, furniture for old buildings, main- 
tenance and support of schools.” The County Commissioners 
eliminated all of the former item, and reduced the latter item 
to $70,500, which represents a levy of 33-1/10 cents on each 
$100 of assessable property. The levy in Harford County for 
the school year ending July 31, 1916, was 38 cents on each 
$100. You ask whether the above reduction is legal. 

The Act of 1916, Chap. 506, Sec. 26, referring to counties 
where, as in Harford, the tax levied and collected for the school 
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year ending July 31st; 1916, for “current repairs, furniture in 
old buildings, maintenance and support of the schools” was not 
less than 34 cents on each $100, provides that the amount re- 
quested in the annual budget by the County Board of Educa- 
tion for current repairs, etc., for the succeeding school year, 
and to be raised by local taxation, “shall not hereafter in any 
year be less than a minimum tax, levied and collected, of 34 
cents on each $100 of the assessable property in the county.” 

Therefore, it is mandatory on the County Board of Educa- 
tion to request and on the County Commissioners to levy at 
least 34 cents for current repairs, etc., and it follows that the 
County Commissioners had no power to reduce the item for 
current repairs, etc., to 33-1/10 cents. 

Section 26 also requires the County Commissioners to levy 
and collect such tax as will produce the amount requested by 
the County Board of Education, and further provides that the 
total amount requested for “permanent improvements and re- 
pairs, current repairs, furniture in old buildings and support 
of the schools shall not exceed a tax levied and collected of 40 
cents on each $100 of the assessable property in the county, 
unless the Board of County Commissioners shall approve and 
sanction such additional tax.” If the County Commissioners 
disapprove any additional tax over 40 cents, they must indicate 
in writing what items have been denied in whole or in part, 
and the reasons therefor. 

Under these profusions, it is mandatory upon the County 
Commissioners to levy the tax necessary to meet the request of 
the County Board of Education for all purposes, that is, both 
for permanent improvements and repairs and for current re- 
pairs, etc., up to 40 cents, and the County Commissioners only 
have the power of reduction to the extent that the levy neces- 
sary to meet the request exceeds 40 cents. And where the levy 
for the total requested will exceed 40 cents, then in making a 
reduction to not less than 40 cents, the County Commissioners 
must leave at least 34 cents of the reduced amount applicable 
to current repairs, etc. 
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This means that whenever the Board of Education makes a 
total request which represents a levy exceeding 40 cents, the 
County Commissioners may reduce it to 40 cents. If they do 
this, then of this 40 cents at least 34 cents must represent cur- 
rent repairs, etc. The remaining 6 cents may represent addi- 
tional current repairs, etc., or it may represent permanent im- 
provements and repairs. But the County Commissioners can- 
not reduce the total below 40 cents. 

In the present case, the total requested was $102,700. repre- 
senting 48 cents, of which $75,500, or about 35I/O cents, was 
for current repairs, etc., and the balance of $27,200, represent- 
ing about 1214 cents, was for permanent improvements and re- 
pairs. 

The County Commissioners had the power to reduce this 48 
cents to 40 cents, of which at least 34 cents had to be for cur- 
rent repairs, etc., and the remaining 6 cents had to be either 
all for permanent improvements and repairs or part for perma- 
nent improvements and repairs and part for current repairs, 
etc. They had no power to strike out the permanent improve- 
ments altogether, and reduce the current repairs, etc., to' below 
34 cents. 

The net result is, of course, that under the present law the 
County Board of Education has the power to fix the tax rate 
in Harford County up to 40 cents. 

See the analagous situation presented in McEvoy vs. Balti- 
more, 126 Md. 111. 

This being so, you ask whether the County Commissioners 
may designate this item on the tax bills: “County School Tax, 
as requisitioned by the Board of Education,” or words to that 
effect. 

Section 26 provides that the school taxes “shall be separately 
indicated on tax bills and tax receipts, and shall be known on 
the County School Tax.” The law, therefore, directs the Com- 
missioners, in designating this item on the tax bills, to describe 
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it as the “Comity School Tax,” and confers no authority on 
the Commissioners to add anything to this description. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Note.—The powers and duties of County Commissioners in 
disapproving items on the school budget, are involved in the 
appeal of Board of Education of Prince George’s County, 
argued at the October, 1917, Term of the Court of Appeals. 

Education—Compulsory School Attendance Law, Prosed 
cutions Under. 

February 19, 1917. 
Dr. M. Bates Stephens, 

State Superintendent of Education, 
McCoy Hall, Baltimore, Maryland. 

Dear Dr. Stephens: I beg to reply to your recent in* 
quiries relative to prosecutions against parents under the Com- 
pulsory School Attendance Law, Bagby’s Code, Art. 77, Sects. 
153-172, as amended by the Act of 1916, Chap. 506, Sects. 
156, 162 and 173, which amend Sections 156, 153-A and 173 
of Article 77. 

1. The teacher’s daily register, which contains the age of the 
child as given either by the child or by the parent, is not direct 
legal evidence of the child’s age in a prosecution against the 
parent. If the statement in this register as to the child’s age 
was given by the child, then it cannot legally be used at all 
against the parent. If the statement was given by the parent, 
then the register itself is still not direct evidence against the 
parent. 

Weaver vs. Leiman, 52 Md. 708; 
Hall vs. Trimble, 104 Md. 323. 

In this latter case, however, the teacher herself could testify 
to what the parent told her was the child’s age, and the teacher- 
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could refresh her recollection on this point by referring to the 
register. But it is the teacher’s testimony that is admissible, 
and not the register. 

The statement in the register as to the child’s age is not 
made admissible as legal evidence by reason of the fact that it 
may have been repeatedly verified by the child. 

Legally admissible direct evidence of the child’s age, in a 
prosecution against the parent, would consist of: 

(fli) The testimony of the child. 
Loose vs. State, 120 Wise. 122; 
Commonwealth vs. Phillips, 162 Mass. 162; 
Chicago vs. Beite, 192 Til. App. 87. 

(})) The testimony of the teacher of any oral admission by 

the parent to the teacher of the child’s age. 

(c) Any written statement or admission by the parent as to 
the child’s age, such as, I understand, your Board intends to 
secure from each parent in making up the school census re- 
quired by law. 

(d) A certified copy of the child’s birth record from the 
books of the Registrars of Vital Statistics, or the register it- 
self. Bagby’s Code, Art. 43, Sects. 10, 11, 14-16. 

2. The school attendance officer has no't the authority to 
arrest the parent. Section 157 of Article 77 of the Code au- 
thorizes him to arrest truant children, but he is not authorized 
to arrest parents. See Act 1916, Chap. 506, Sec. 73 (2), page 
1019, and Sec. 156, page 1046. In such cases/the officer should 
swear out a warrant in the usual way. 

3. The warrant for the parent should, I think, name the 
child who is alleged to be unlawfully absent from school. The 
warrant should also either specify the age of the child, or at 
least should state the age class to which, under Section 162, 
the child belongs. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Education—Compulsory School Attendance Law—Prose- 
cution of Parents or Guardians. 

May 2, 1917. 
Thomas G. Bennett, Esq., 

Superintendent, Board of Education, 
Prince Frederick, Maryland. 

Dear Mr. Bennett : I beg to reply to 'your favor of April 
30th. 

If the children! to whom you refer fall within the provisions 
of the Compulsory School Attendance Law, Section 162 of the 
Act of 1916, Chap. 506, and if they do not attend school or 
receive instruction in accordance with that law, then there is 
no doubt whatever that those in control of such children, whose 
duty it is to see that they do attend school or receive instruc- 
tion, can and should be prosecuted under Section 162, and be 
subjected to the prescribed penalty of $5.00 for each offense. 

The fact that the parents or guardians refuse to sign the 
proper receipts for text books, or to purchase text books, is not 
the slightest justification for their failure to cause the children 
to attend school or receive instruction as required by the law. 

Very truly yours, 
Albert 0. Ritchie:, Attorney General. 

Education—State Superintendent to Explain School 
Law a^d Decide Controversies. 

July 2, 1917. 
A. S. Leathering, Esq., 

Pres. County Board of Education, 
Prince Frederick, Maryland. 

Df^r Sir: Since the adjournment of the extra session of 
the General Assembly, I have considered your inquiry of June 
15th. 

Section 10 of the Act of 1916, Chap1. 560, creating a State 
Law Department, provides that the Attorney General is not to 
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act as counsel to “the Boards of School Commissioners of the 
several counties of the State, or to any county Boards or officers, 
but the powers and authority of such boards or officers to ap- 
point, employ and have their own counsel shall continue as now 
or hereafter prescribed or authorized by law.” 

It is, therefore, not within my province or authority to 
advise your Board upon the question you submit, and in a case 
involving, as this does, the title to office, I really feel that I 
ought not to go outside of my province, and render an official 
opinion, because any opinion I might render in such a case < 
would not be binding on your Board, or on either Mr. Bennett 
or Mr. Bowen. 

Nevertheless, I would suggest one view of the matter which 
may possibly have been overlooked. 

Section 19 of the Act of 1916, Chapter 506, provides that 
the State Superintendent “shall explain the true intent and 
meaning of the school laws,” and shall decide “all controver- 
sies and disputes involving the proper administration of the 
public school system, and his decision shall be final.” 

The substantial question in the case you submit, as appear- 
ing from the facts as stated in your letter, is whether your 
Board has power to appoint a person for one year to an office 
the term of which, under the school law, (Act 1916, Chap. 506, 
Sec. 72), is four years. 

It can be said with a great deal of force that this is a ques- 
tion involving “the true intent and meaning of the school laws,” 
and that as such it is a matter falling exclusively within the 
jurisdiction of the State Superintendent to decide. 

In the case of Amon Burgee vs. County Board of Education, 
the Circuit Court for Frederick County, in September, 1916, 
held that it had no jurisdiction to determine whether the Act 
of 1916, Chap. 506, terminated the employment of high school 
principals at the close of the current scholastic year, because 
this was a question for the State Superintendent to decide, 
under Section 19. 
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In support of this conclusion, the court, cited the ease of 
Shober vs. Cochrane, 53 Md. 544, in which the Court of Ap- 
peals held that under Section 11 of the old law, (which was 
similar to Section 19 of the present law), the State Board’s 
decision was final as to who was entitled to hold the office of 
Secretary, Treasurer and Examiner. The Court also cited: 

Wiley vs. School Board, 51 Md. 401; 
Underwood vs. School Board, 103 Md. 181; 
Zantzinger vs. School Board, 123 Md. 169; 
School Board vs. Morris, 123 Md. 398. 

I simply suggest this line of decisions for the consideration 
of your Board and of your legal adviser. 

Very truly yours, 
Albert C. 'Ritchie, Attorney General. 
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ELECTIONS. 

Elections—Ballots, Destruction of. 

March 8, 1917. 

E. 0. Diffendai, Esq., 
Secretary, Board of Election Supervisors, 

Westminster, Maryland. 
Dear Mr. Diffendal: I beg to reply to your favor of 

March 7th. 
Bagby’s Code, Art. 33, Sec. 78, as amended by the Act of 

1916, Chap. 116, provides that after the ballot boxes have been 
kept for four months, then, unless previously notified of a con- 
test, “the Board of Supervisors shall destroy, or cause to be' 
destroyed said ballots and poll book, also all of the said tallies 
and statements or returns, and shall record in the same book 
a certificate of the fact.” 

The law does not specify the manner in which the ballots are 
to be destroyed, and I see no reason why they may not be taken 
by your representative to a paper mill, and there destroyed, in 
the presence of your representative, so that your Board can 
make the required certificate, by grinding up in the mixing 
vat. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Elections—Ballots, Destruction of. 

May 7, 1917. 

D. C. Higinbotham, Esq., 
Clerk, Board of Election Supervisors, 

Ellicott City, Maryland. 
Dear Mr. Higinbotham: I beg to reply to your favor of 

May 3rd. 
Bagby’s Code, Art. 33, Sec. 78, as amended by the Act of 

1916, Chap. 116, provides that after the ballot boxes have 
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been kept as therein provided for four months, then, unless 
previously notified of a contest, the Board of Supervisors, 
“shall destroy or cause to be destroyed said ballots and poll 
books, also all of the said tallies and statements or returns, and 
shall record in the same book a certificate of the fact.” 

The law does not specify the manner in which the ballots 
are to be destroyed. Any method will suffice which really 
destroys the ballots, and enables your Board to so certify. 

My opinion of March 8, 1917, to the Board of Election Su- 
pervisors of Carroll County was not that the ballots could sim- 
ply be mutilated, instead of being destroyed, but that they 
could be destroyed by grinding up in a mixing vat as well as 
by burning. 

I do not understand from your letter what the exact effect 
upon the ballots of the paper cutting machine would be. If 
the effect would be to cut and tear them in such a way that 
their contents could no longer be identified, that is to say, that 
no one could thereafter ascertain what the ballots contained, 
then I think they would be destroyed, within the meaning of 
the law, and that your Board could so certify. 

The above law only applies to the ballots in the ballot boxes, 
that is, the ballots which were actually voted. I see no reason 
why you may not sell the unused or reserve ballots, without 
destroying them. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Elections—-Ballots tx Primaries, Form and Marking. 

August 2Ji, 1917. 
T. Hughlett Henry, Esq., 

Counsel, Board of Election Supervisors, 
Easton, Maryland. 

Dear Mr. Henry : I beg to reply to the inquiries contained 
in your letter of August 23rd. 
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1. The detachable stub or coupon required by Section 59 
of the Election Law, should be attached to ballots to be used 
in the primary election, exactly as in the case of ballots for 
the general election. The provisions of Section 184 which for- 
merly dispensed with these coupons for primary election bal- 

lots, in connection with the envelope system of voting at pri- 
maries, were repealed by Section 184 of the Act of 1916, Chap. 
160, which abolished the envelope system. 

2. Section 185 of the Election Law formerly required pri- 
mary ballots to be marked with “black pencil.” 

White vs. Laird, 127 Md. 120, 125. 

This provision, however, was repealed by Section 185 of the 
Act of 1916, Chap. 160, and primary ballots were required to 
be cast in the manner provided for general elections. Section 
68 of the Election Law requires ballots in the general election 
to be marked with “an indelible pencil.” An indelible pencil 
should, therefore, be used for marking the primary ballot. 

3. Sections 184 and 185 of the Act of 1916, Chap. 160, 
omit the provisions of the same sections as they formerly stood 
with respect to the voter’s right to take with him into the booth 
a primary ballot prepared or marked outside, and voting the 
same; and Section 185 provides that primary ballots are to be 
cast in the manner required for general elections. Therefore, 
the voter can now vote only the official ballot handed to him 
by the judges when he enters the booth, exactly as is the case in 
general elections. This means, of course, that the voter must 
mark the ballot himself in the booth. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Elections—Ballots—Sample Ballots—Publication of. 

October 30, 1917. 
Dr. Charles B. Henkel, 

Annapolis, Maryland. 
Dear Dr. Henkel : I have your favor of October 30th, and 

beg to reply to your inquiries, which are covered by Section 
49 of Article 33 of Bagby’s Code, applicable to Anne Arundel 
and certain other counties. 

By that section it is made unlawful to publish, advertise or 
circulate “any sample or fac-simile of the ballot or the form 
of ballot.” I do not think that this makes it unlawful for 
any member of the Board of Election Supervisors, or any one 
else, who knows what the arrangement of the groups of candi- 
dates will be, to divulge this information to anyone. The thing 
prohibited is the publishing, advertising or circulating of a 
sample of fac-simile of the ballot or form of ballot, not simply 
divulging to someone what the arrangement of the groups will 
be. 

If, as you suggest, it was the intent of this law to keep the 
arrangements of the groups absolutely secret from everyone 
until election day, so that the voter would see the arrangement 
for the first time in the voting booth, this intent is not ex- 
pressed in the law, further than to prohibit the publishing, ad- 
vertising and circulating of a sample or fac-simile of the ballot 
or form of ballot ; and the statute being a criminal statute, is, 
of course, strictly construed, 

You also ask whether in publishing, as required by Section 
49, “the nominations to office which have been filed,” it is law- 
ful to publish the groups of the candidates as they will appear 
upon the ballot. Whether this is lawful or not depends upon 
whether the courts would hold such publication to be a “sample 
or fac-simile of the ballot or the form of ballot.” Strictly 
speaking, it may not be, but it is also quite possible that the 
courts would hold that such publication amounted substantially 
to publishing a sample or form of the ballot. In the absence 
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of any decision upon the question, I think it safer not to pub- 
lish the groups in the order in which they will appear upon the 
ballot. 

Very truly yours, 

Albert C. Eitchie, Attorney General. 

Elections—B6oths, Construction of. 
• « 

June 5, 1917. 

Henry A. Whitaker, Esq., 

Bel Air, Maryland. 

Dear Mr. Whitaker: I beg to reply to your favor of May 
29, asking my opinion as to whether the Election Supervisors 
of Harford County can lawfully adopt steel frame election 
booths with canvas partitions. 

Section 66 of Article 33 of Bagby’s Code provides that the 
booths “shall be constructed of plank not less than one inch in 
thickness, and shall be of such width, depth and height that 
the voter, in marking his ballot therein, shall be screened from 
the observation of others,” etc. 

I suppose that the object of this provision was to make im- 
possible communication between adjoining booths, whether by 
speech, view, the passing: of ballots or data, or in any other 
way. 

If the requirement of a plank partition can, in the discretion 
of the Supervisors, be disregarded, and a canvas partition sub- 
stituted, then I do not see what would prevent the Supervisors, 
by a like discretion, substituting any other material they wished, 
with the result that the efficiency of the partition to prevent 
communication between booths and to insure secrecy, would in 
every case depend upon the judgment of the Supervisors, who- 
might substitute for the plank something which would render 
it possible to defeat the very objects which the Legislature must 
have had in mind in requiring plank partitions. 
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It seems to me that the only safe course is for the Super- 
visors to observe the requirements of the law upon this question. 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 

Elections—Candidates, Domination of, by Petition, Con- 
vention or Primary—Prohibition Party—Progres- 
sive Party. 

March 26, 1917. 
Prohibition National Committee, 

106 North LaSalle Street, 
Chicago, III. 

Gentlemen: I beg to reply to your favor of March 19th. 
Under the law of Maryland if a political party has polled ten 
per cent of the entire vote cast in the State at a preceding 
general election, it must nominate its candidates by the direct 
primary. If it polled more than one per cent and less than 
ten per cent, it may nominate by convention. If it polls less 
than one per cent it can only nominate by petition. 

Bagby’s Code, Art. 33, Sections 41, 43 and ITS. 

The Prohibition Party polled more than one per cent of the 
total vote cast at the last election, but less than ten per cent. 
It is, therefore, entitled to have candidates nominated by party 
convention. 

The Progressive Party had no candidates at the last elec- 
tion. Any candidates of this party will have to go on the ballot 
by petition. 

There are no provisions in the Maryland law relating to a 
political party changing its name. If a political party desires 
to change its name, I think that the organization of a new party 
would be necessary, and that at the first election in which it 
participated its candidates under the party’s new name would 
have to go on the ballot by petition. 

Very truly yours, 
Albert C, Ritchie, Attorney General. 
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Electioks—Candidates, Nomination op, by Petition, Con- 
vention ob Pbimary—People’s Party. 

September 10, 1917. 

William G. Kerbin, Esq., 
State’s Attorney, 

Snow Hill, Maryland. 
Dear Mr. Kerbin : I beg to reply to your favor of Septem- 

ber 7th. 
1. I see no reason why all of the nominations of the People’s 

Party in Worcester County, to be made under sections 42, etc., 
of the Election Law, may not be included in the same petition. 
The form of petition I sent you does provide for only one nom- 
inee, but it may be changed so as to include the nominee for 
each office to be filled. Section 45 provides that no certificate 
“shall contain the name of more than one nominee for each 
office to be filled,” but this does not prohibit the inclusion in 
the same certificate of one nominee for each of several offices. 

2. What I said in my former communication with respect 
to the designation of party or principle, does not apply to the 
People’s Party candidates. While it is possible that a person 
may be nominated by petition who does not represent any par- 
ticular party or principle, yet where a nominee does represent 
a party or principle, then the same should be stated in the 
nomination petition. The candidates in whom you are inter- 
ested represent the People’s Party, so that this designation 
should be stated in their nomination petition. 

3. Section 47 of the Election Law requires nomination 
certificates to be filed with the Supervisors of Elections not 
less than fifteen days before election day. You can, of course, 
file the certificates of the People’s Party earlier, if you wish, 
but if you do I find no provision of law under which you could 
require the Supervisors to pass upon the sufficiency of the 
certificates at once, so that if they were declared insufficient 
you would still have time to remedy the defects and file new 
certificates within the fifteen days. 
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l. \ our last inquiry is whether the People’s Party can nom- 
inate its candidates by convention. 

Section 41 of the Election Law authorizes any party to nom- 
inate by convention, provided its highest candidate at any elec- 
tion held within two years next preceding the convention “polled 
more than one per cent and less than ten per cent of the entire 
vote cast in the State, county or other division or district for 
which the nomination is made.” 

I understand that the People’s Party intends to nominate 
candidates for Worcester County, and that the party at the 
last election polled more than ten per cent of the entire vote 
cast in that county. Under these circumstances, I do not think 
that your party can nominate by convention under Section 41. 

Apparently your party cannot nominate its candidates by 
direct primary either, because under Section 178 of the Elec- 
tion Law only those parties can nominate under the direct pri- 
mary law which have polled “ten per cent of the entire vote 
cast in the State at the general election next preceding the 
primary, and while the People’s Party polled more than 10 
per cent of the vote cast in Worcester County, it did not, of 
course, poll more than 10 per cent of the entire vote cast in’the - 
State. 

Nevertheless, Section 41 is clear in providing that a party 
cannot nominate by convention for county offices, if the party ' 
did not poll less than 10 per cent of the vote cast in the county, 

and I, therefore, think that the People’s Party should nominate 
by petition. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Elections—Candidates, Nomination of, by Convention 
Socialist Party. 

September h, 1917. 

Joseph Hettleman, Esq., 

27' Courtland Building, 
Courtland Street, Baltimore. 

Dear Mr. Hettleman: I beg to reply to your recent in- 
quiry relating to the nominating convention of the Socialist 
Party. 

I understand from you that the Socialist Party polled a 
sufficient number of votes to entitle it to hold a convention, 
under Sections 41 and 42 of the Election Law, for the purpose 
of nominating candidates for all the Baltimore City offices 
which are to be filled at the general election in November, 1917, 
said offices including offices which, like Judge of the Supreme 
Bench and Clerk of the Baltimore City Court, are to be filled 
by all the voters of Baltimore City, and also including Delegates 
to the Legislature and one Senator from the Fourth District, 
who, of course, will be voted for by Districts; and the question 
is whether nominations for the House of Delegates and for Sen- 
ator from the Fourth District can be made by one convention 
composed of delegates from the whole City, or whether separate 
district conventions must be held. 

Assuming that the vote of the Socialist Party has been suffi- 

cient to entitle that party to nominate, under Sections 41 and 
42, for all the Baltimore City offices which are to be filled at 
the general election in November, 1917, then I think there is no 
doubt that one convention, composed of Delegates from the 
whole City, may make such nominations. 

Very truly yours, 

Albert C. Bitchie, Attorney General. 
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Elections—Candidates, State Central Committee May 
Designate When No Candidate eoe Oeeice in Pri- 
mary. i 

September 6, 1917. 
Captain E. J. Plowden, 

Chairman State Central Committee for 
St. Mary’s County, 

Bushwood, St. Mary’s County, Md. 
Dear Captain Plowden : I beg to confirm the oral opinion 

I expressed to you yesterday. 
I understand that in St. Mary’s County no Democratic can- 

didates have entered the coming primary for the House of 
Delegates, for the Democratic State Convention or for the office 
of Sheriff, and you wish to know whether candidates for these 
offices may be designated by the State Central Committee for 
St. Mary’s County. 

Section 188 of the Election Law provides that “any vacancy 
which may exist in respect to any office, delegates to convention, 
or position named in this sub-title occurring after the returns 
have been canvassed and finally announced or ivhich may exist 
by reason, of there being no candidate for the same in any 
such primary election or otherwise, shall be filled as the rules 
and regulations of the governing bodies for the respective par- 
ties in the counties, city or State may now or shall hereafter 
provide.” 

This section covers the situation in St. Mary’s County, and 
under it candidates for the offices in question may be desig- 
nated by •the State Central Committee for St. Mary’s County. 

The Court of Appeals has recognized this to he the proper 
construction of Section 188 of the Election Law in the cases 
of— 

Usilton vs. Bramble, 117 Md. 10, 13-14; 
Graham vs. Wellington, 121 Md. 656, 667-669. 

Very truly yours, 

Albert C. Eitchie, Attorney General. 
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Elections—Candidates, State Centeal Committee May 
Designate, When No Candidate eoe Office in Pki- 
maey. 

Ira D. Turner, Esq., 

October 10, 1917. 

Democratic State Central Committee, 

Salisbury, Md. 

Dear Sib : I beg to reply to your favor of October 8th. 

You ask whether the Republican Party can nominate local 
candidates in Wicomico County by a convention composed of 
several delegates appointed from each district of the county. 

Section 178 of the Election Law provides that political par- 
ties which at the general election preceding any primary elec- 
tion polled ten per cent of the entire vote cast in the State, shall 
nominate all their candidates for public office in Baltimore 
City and the several counties and for Judge, etc., by means of 
primary elections, ";u111 not otherwise, except <i> herein speciti 
cally provided.” 

The Republican Party is within the provisions of Section 
178, because it polled more than ten per cent of the entire vote 
cast in the State at the last general election. 

The primary election law, however, as just shown, provides 
that nominees may be selected otherwise than by a primary, 
when the law specifically so provides. Section 188 contains 
such a provision. That section provides that any vacancy 
which may exist in respect to any office “by reason of there 
being no candidate for the same in any such primary elec- 
tion,” may be filled as the rules and regulations of the govern- 
ing hody of the party may provide. This section authorizes 
the Republican State Central Committee for Wicomico County 
to fill a vacancy for any local office for which there was no 
Republican candidate at the recent primary. 

Usilton vs. Bramble, 117 Md. 14, 15; 
Graham vs. Wellington, 121 Md. 667, 679. 
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The Republican convention you speak of is probably called 

to agree on candidates which it will recommend to the Repub- 
lican State Central Committee for designation by it, and the 
Committee itself will probably make the formal designations 
or nominations. I do not see what authority the convention 
has to make nominations. It can, however, recommend them to 
the State Central Committee, and if the nominations are for- 
mally made by the latter body, then the nominees will be en- 
titled to go on the ballots. 

What has just been said answers your inquiry as to the man- 
ner of designating a Democratic candidate for County Sur- 
veyor, there having been no Democratic candidate for this- 
office at the primary. The candidate may be designated by the 
Democratic State Central Committee for \V ico111 i co County. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Elections Primaries’—Candidates for Judge Residing 

in Same County. 

September 6, 1917, 
John L. Riley, Esq., 

Prest. Board of Election Supervisors, 

Snow Hill, Md. 
Dear Mr. Riley : I beg to reply to your favor of September 

4, in which you refer to the fact that of the three candidates for 
Associate Judge in the First Circuit, two (Messrs. Johnson and 
Staton) come from Worcester County, and you ask whether 
a ballot cast for both of these gentlemen at the primary elec- 
tion to be held September 11, 1917, should be counted for 
them, in view of Section 21 of Article 4 of the Constitution. 

This section provides that no two associate judges for any 
circuit, except the Third Circuit, “shall at the time of their 
election or appointment, or during the term for which they 
may have been elected or appointed, reside in the same county.” 
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This provision of the Constitution clearly applies to the gen- 
eral election, and not to the primary election. The prohibi- 
tion is against two associate judges residing in the same county 
at the time of their election. There is no prohibition against 
two primary candidates for associate judge residing in the same 
county at the time of the primary. Indeed, the subsequent pro- 
visions of Section 21 of Article 4 of the Constitution quite 
clearly recognize that two or more candidates for associate 
judge may come from the same county, because this section 
expressly provides that if they do, then “that one only in said 
county shall be declared elected who has the highest number 

.of votes in the circuit.” 
It is, therefore, clear that ballots cast for both Mr. Johnson 

and Mr. Staton at the primary election should be counted for 
both. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Elections—Primaries—Challengers anh Watchers—Ex- 
penses oe Candidates, Basis oe—Removed Voters - 
Nomination Certificates, Time for Piling—Minors 
—N athralization. 

August 2J+, 1917. 

D. C. Higinbotham, Esq., 
Clerk, Board of Election Supervisors, 

Ellicott City, Md. 
Dear Mr. Higinbotham : I received your favor of August 

20th, and beg to reply to your several inquiries, 
1. Each candidate is entitled to a challenger and watcher 

at primary elections, under Section 185 of the Election Law, 
which provides that “challengers and watchers representing the 
candidates at any said primary election shall be allowed to be 
present at the several voting places during the voting and count- 
ing of the ballots, as provided in this article with respect to 
general elections.” 
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2. You next ask whether the expenses of candidates at pri- 
mary elections should be based upon the number of voters in 
the counly who are affiliated with the political party to which 
the candidate belongs, or upon the total number of voters in 
the county. Section 167 of the Election Law provides that such 
expenses, (with the exception of certain items which the can- 
didate may pay in addition thereto), shall not exceed $10.00 
for each 1,000 (or the major portion thereof) up to 50,000 
and $5.00 for each 1,000 (or the major portion thereof) in 
excess of 50,000 “of the registered voters qualified to vote for 
the office in question at the next preeedmg election therefor.” 

\\ bile the question is not. entirely free from doubt, yet I in- 
cline to the opinion that this provision contemplates the regis- 
tered voters qualified to vote for the office in question at the / 
next preceding general election therefor, because the primary 
does not involve the election to the office, and the statute refers 
to those qualified to vote for the office at the preceding election. 
I do not see, however, that this question relates to any of the 
duties of the Board of Election Supervisors. 

3. The fee of $25.00 which Section 184 of the Election 
Law provides must accompany certificates of nomination should 
not be considered as part of the expenditures authorized by 
Section 167. Section 167 provides for the expenditures which 
candidates may make. The fee in question is required to be 
paid before the person becomes a candidate. 

4. The primary election and the general election are sepa- 
rate and distinct elections. The expenditures authorized by 
Section 167 may be made for each election. 

5. A voter moving from one county to another county must, 
under Article 1, Section 1, of the Constitution, reside in the 
county to which he removes for six months next preceding the 
election, in order to vote at the election in the county to which 
he removes. This provision only applies to elections which the 

Constitution itself requires to be held. 
Hanna vs. Young, 84 Md. 179. 
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It applies, therefore, to general elections provided for by the 
Constitution, but does not apply to primary elections, and with 
respect to the county registration to be held September 4, 1917, 
Section 17A of the Election Law expressly provides that those 
may be then registered who have not previously registered, 
“and who may be entitled to vote at the next general election,” 
and that such persons so registered shall be entitled to vote at 
the primary. 

Therefore, persons who will have acquired a six months’ 
residence in the county to which they remove prior to the gen- 
eral election in November, 1917, may register in such county 
on September 4, 1917, and may vote at the primary on Sep- 
tember 11, 1917. 

6. Nomination certificates for the office of associate judge 
must, under Section 184, be filed not later than August 21, 
1917. Any person who files a nomination certificate after that 
date cannot, of course, participate in the primary, and his 
certificate cannot be received. 

Graham vs. Wellington, 121 Md. 656. 

7. Persons coming of age before September 4, 1917, must 
register on September 4, 1917, in order to vote at the primary 
election on September 11, 1917. Persons who will become of 
age after September 4, 1917, and before the general election in 
November, 1917, may vote at the primary election on Septem- 
ber 11, 1917, under Section 182, without registering on Sep- 
tember 4, 1917. T explained this in my letter of August 14, 
1917. 

8. A person who is taking out his naturalization papers 
and who expects to become naturalized in October, 1917, can- 
not register on September 4, 1917, and cannot vote at the pri- 
mary election on September 11, 1917. Such person may or 
may not be naturalized before the general election in Novem- 
ber, and under these circumstances I do not think that he is 
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entitled to be registered under Section 17A, nor is be entitled 
to vote at tbe primary under Section 182. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Elections—Primakies—“Declined” or “Independent” 
Voter May Affiliate at any Registration Before 
Primary. 

September 10, 1917. 
Hon. Board of Election Supervisors, 

Ellicott City, Maryland. 
Gentlemen-. Mr. William C. Handley, candidate for the 

nomination of Sheriff for Howard County, has asked my opin- 
ion upon a question which will arise at the primary election 
tomorrow, and inasmuch as I prefer any advice I give upon 
election questions to go through official channels, I am taking 
the liberty of answering Mr. Handley’s inquiry direct to your 
Board, sending Mr. Handley a copy of this opinion. 

The question is whether a voter who was marked “Declined” 
or “Independent,” but who affiliated with one of the political 
parties at the registration held September 4, 1917, may, at 
tomorrow’s primary election, vote the ballot of the party with 
which he thus affiliated. 

. Section 186 of the Election Law (Act 1916, Chap. 186), 
provides that at any intermediate registration any voter may 
alter or strike out any entry opposite his name in the column 
of the registry headed “party affiliations.” The registration 
held September 4, 1917, under Section 17-A (Act 1916, Chap. 
569), was an intermediate registration; and, therefore, any 
voter marked “Declined” or “Independent” had the right, on 
September 4, 1917, to have these entries altered by affiliating 
with one of the political parties. 

The Election Law does not prohibit voters marked “De- 
clined” or “Independent” from affiliating -with some political 
party within any particular time before the primary election. 
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Under Section 186, voters cannot change their affiliation within 
six months prior to the primary, but the Court of Appeals has 
held that a voter marked ‘‘Declined” or ‘‘Independent is not 
affiliated at all, and that when such a voter does affiliate, he 
is not changing his affiliation. 

Murphy.vs. Wachter, 126 Md. 563. 

The only thing necessary to entitle a voter marked “Declined” 
or “Independent” to vote at the primary tomorrow, is that, 
under Section 186, he must have appeared before the board of 
registry at some meeting prior to the primary and become affil- 
iated. 

All voters who were marked “Declined’ or ‘ Independent, 
but who affiliated on September 4, 1917, will, therefore, (be 
entitled to vote at tomorrow’s primary election.' 

Very truly yours, 

Albert O. Eitchie, Attorney General. 

Elections—Primaries—Deposit by Candidate, Return of. 
When Candidate Unopposed. 

' August 1917. 

J. M. Stanton, Esq., 
President, Board of Election Supervisors, 

Oakland, Maryland. 

Dear Sir: I have your favor of August 23rd. Section 
184-A of the Election Laws (Act 1914, Chap. 261), provides 
that if the name of any candidate does not appear upon the 
official ballot at the primary election by reason of there being 
no opposing candidate, then such candidate shall not be entitled 
to a return of his deposit. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Elections—Primaries—Deposit by Candidate^ Return of, 
When Candidate Withdraws. 

August 2U, 1911. 
Harry (]. Dashiell, Esq., 

Counsel, Board of Election Supervisors, 
Princess Anne, Maryland. 

Dear Mr. Dashiell: I have your favor of August 23rd, 
in which you ask whether Mr. Gordon Tull, who filed his Cer- 
tificate of domination for Associate Judge of the First Judical 
Circuit, is entitled to a return of his deposit in case he with- 
draws his candidacy before his name is printed on the primary 
ballot. 

The law does not specifically provide for the return of the 
deposit in case a person who has filed his nomination certificate 
withdraws before his name is printed on the primary ballot. 
Section 184-A, however, (Act 1914, Chap. 261), provides that 
in case a candidate’s name does not appear on the primary 
ballot because there is no opposing candidate, then “such can- 
didate shall not be entitled to a return of his deposit.” I think 
that it may fairly be inferred from this that when the name 
does not appear upon the primary ballot because the person 
filing the Nomination Certificate withdraws his candidacy, then 
the deposit may be returned to such person. There is certainly 
no good reason why the deposit should not be returned in such 
event, and my opinion is that if may be. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Elections—Primaries—Deposit by Candidate^ Return of. 
When Candidate Withdraws. 

August 2Ji, 1917. 
Robert H. McCauley, Esq., 

Counsel, Board of Election Supervisors, 
Hagerstown, Maryland. 

Dear Mr. McCauley: I have your favor of August 22nd, 
asking whether a person who has filed his Certificate of Nom- 
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ination is entitled to the return of his deposit in case he with- 
draws his candidacy prior to the printing of the primary bal- 
lots. 

The law does not specifically provide tor the return of the 
deposit in case a person who has filed his nomination certifi- 
cate withdraws before his name is printed on the primary bal- 
lot. Section 184A, however, (Act 1914, Chap. 261), provides 
that in case a candidate’s name does not appear on the primary 
ballot because there is no opposing candidate, then “such can- 
didate shall not be entitled to a return of his deposit.” I think 
that it may fairly be inferred from this that when the name 
does not appear upon the primary ballot because the person 
filing the Nomination Certificate withdraws his candidacy, then 
the deposit may be returned to such person. There is certaidly 
no good reason why the deposit should not be returned in such 
event, and my opinion is that it may be. 

Very truly yours, 
Albeet C. Ritchie, Attorney General. 

Elections—Pkimabies—Nomination Certificate foe 
Judge, Foem of. 

August 1^, 1917. 

John L. Riley, Esq., 
President, Board of Election Supervisors, 

Snow Hill, Aid. 
Deae Me. Riley: I have your favor of August 11th, in 

which you ask whether the candidates in the primary for the 
two Associate Judgeships in the First Circuit, made vacant by 
the deaths of Judge Jones and Judge Stanford, should state 
in their nomination certificates that they are candidates to suc- 
ceed either Judge Jones or Judge Stanford, or simply that they 
are candidates for Associate Judge. 

The Primary Election Raw applies to candidates for judges 
(Section 178), and Section 184 provides that each candidate 

shall state in his certificate, among other things, “the office or 



165 

position for which he seeks to' be nominated or selected.” There- 
fore, the candidates at the primary election for the two asso- 
ciate judgships in your circuit will simply state in their nom- 
ination certificate the office for which they are candidates, name- 

Associate Judge of the Circuit Court of the First Judicial 
Circuit. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Elections—Primaries—Domination Certificates, Suffi- 

ciency of. 

August 29, 1917. 
Clarence M. Roberts, Esq., 

Counsel Board of Election Supervisors, 
Upper Marlborough, Aid. 

Dear Mr. Roberts : You have asked me whether, in my 
opinion, certain nomination certificates filed by several persons 
who wish to enter the Republican primary on September 11, 
1917, are sufficient to authorize the printing of such persons’ 
names upon the primary ballots. 

The question arises because of the form of the acknowl- 
edgment. The acknowledgment on the printed form has 
the caption “State of Maryland, Prince George’s County, 
to wit:” and the printed form then certifies that the can- 
didate appeared “before me, the subscriber, a  

 of the- State of Maryland, in and for 
Prince George s County.” The acknowledgments in question 
were in fact made in the District of Columbia, before a Dotary 
Public of the District, and the words in the certificate “of the 
State of Maryland, in and for Prince George’s County,” were 
erased, and in their place there was written “a Dotary Public 
of the District of Columbia.” The captions, however, were not 
changed, but remain as printed, so that while the caption in 
each case is “State of Maryland, Prince George’s County, to 
witthe body of the acknowledgments certify that they were 
made before “a Dotary Public of the District of Columbia.” 
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Section 181 of the Election Law pcrovides that the nomina- 
tion certificate shall be “duly acknowledged by the person filing 
such certificate for such nomination or selection before an officer 
duly authorized to take acknowledgments, who shall append a 
certificate of such acknowledgment.” 

An acknowledgment taken in the District of Columbia be- 
fore a Notary Public of the District, is, of course, sufficient 
under this section. The acknowledgments in question were in, 
fact so taken. The certificates were, therefore, acknowledged 
before an officer duly authorized to take acknowledgments, and 
the officer appended a certificate of such acknowledgment. 

As a matter of fact, therefore, the requirements of the statute 
were literally complied with, and this being so I do not think 
that the Supervisors should refuse to print the names upon the 
ballot merely because of such purely formal irregularities as 
exist in the present case. 

Indeed, I very much doubt whether the irregularities in ques- 
tion would invalidate the acknowledgments in any case. 

While the acknowledgments do not expressly certify that they 
were taken in the District of Columbia, yet the presumption is 
that they were, because the District of Columbia is the place 
of the Notary’s jurisdiction. 

1 Corpus Juris, pages 830-831. 

In the present case, this presumption is, of course, in accord- 
ance with the facts. It would, therefore, seem that the acknowl- 
edgments are not insufficient because they do not expressly 
certify that they were made in the District. 

Neither, in my opinion, does the fact, that the captions name 
Prince George’s County invalidate the acknowledgments. The 
courts are liberal in sustaining the validity of certificates, and 
in similar cases it has been held that parol evidence is admis- 
sible to show where the acknowledgment was actually made. 

Angier vs. Schiefflin, 72 Pa. 106; 
Roger vs. Pell, 62 N. Y. Supp. 92, 168 N. Y. 587. 
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My opinion, therefore, is that the acknowledgments in ques- 
tion are sufficient to comply with Section 184, and that the 
names of the candidates should be printed on the primary 
ballot. 

Very truly yours, 

ArBERT C. Ritchie, Attorney General. 

Elections—Pbimabies—Nomination Certificates, Time 
for Filing—Right of “Declined” or “Independent” 
Voter to Affiliate and Vote on Primary Election 
Day. 

August 1J/., 1917. 
Reuben D. Rodgers, Esq., 

Ellicott City, Md. 

Dear Mr. Rodgers : I beg to reply to your favor of August 
13th. 

The last date prior to the primary election on September 
11th, 1917, upon which nomination .certificates for county 
offices can be filed is, I think, August 21st. Section 184 of 
Article 33 of Bagby’s Code requires such certificates to be filed 
“not less than twenty days before said primary election,” and 
under the decision in Graham vs. Wellington, 121 Md. 660, 
“not less than twenty days before” election day means twenty 
clear days before election -day, so that both August 22nd and 
September 11th should be excluded. 

Former Attorney General Poe ruled that a person registered 
as ‘ declined” or “independent” could affiliate on primary elec- 
tion day with some political party and then vote at such pri- 
mary election. Mr. Poe’s opinion, however, was based upon 
the Act of 1914, Chap. 774 (Bagby’s Code, Art. 33, Sec. 182). 
and the case of Murphy vs. Wachter, 126 Md. 563. Since that 
time the Act of 1916, Chap. 292, was passed, amending Sec. 
186 of Art. 33 of Bagby’s Code, and under that Act persons 
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registered as “declined” or “independent’’ are not permitted to 
affiliate and vote at the primary election. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Elections—Pkimaries—Recount of Votes—Costs of. 

November 21, 1917. 

Winson G. Gott, Esq., 
Counsel, Board of Election Supervisors, 

Annapolis, Maryland. 
Dear Mr. Gott : I beg to reply to your favor of November 

15th, in which you ask my opinion as to who is liable for the 
costs of the recount recently had in Anne Arundel County* of 
the votes cast at the last primary. 

This recount was had under Section 199B of Article 33 of 
Bagby’s Code, which authorizes a recount to be had either (1) 
upon the filing of a petition therefor accompanied by affidavits 
showing fraud, mistake, error or irregularity in the count or 
returns, or (2) upon the filing of a petition therefor without 
such affidavits, but in lieu thereof a bond to be given to pay 
the costs. 

Provision is then made for the recount, and the section then 
provides that upon the completion of the recount the Super- 
visors “shall award the costs of the same as follows:” If the 
result of the election is changed, or if it shows a change of two 
per cent of the votes recounted, then “the costs shall be awarded 
against the municipality or county;” but if the result is not 
changed, nor are two per cent or more of the votes recounted 
found to have been erroneously counted, “then the costs shall 
be awarded against the petitioner, and his bond, if given as 
above, shall be liable therefor.” 

The recount in Anne Arundel County was had pursuant to 
petition accompanied by affidavits, so that no bond was given, 
and the result of the election was not changed by the recount, 
nor was there a change of two per cent of the votes recounted. 
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Under these circumstancs, I have no doubt at all that the 
petitioners are liable for the costs. 

The question does not depend upon whether bond is given or 
not. The bond is simply a condition of having the recount in 
case the affidavits are not filed, but the liability for costs de- 
pends entirely upon the result of the recount. The section ex- 
pressly provides that if the result is not changed, nor is there 
a change of two per cent, “then the costs shall be awarded 
against the petitioner.” Of course, “his bond, if given as 
above, shall be liable therefor,” but if the bond is not given, 
because affidavits were filed instead, the petitioner is neverthe- 
less liable, because, under the statute, “the costs shall be awarded 
against the petitioner.” 

1 am clearly of opinion that in this case the Supervisors 
should award the costs against the petitioners, and if they are 
not paid, then suit may be instituted to recover them. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Elections—Registration—Affiliation, Change of. Who 
May Make. 

March 26, .1917. 
Carey Kingdon, Esq., 

Clerk, Supervisors of Elections, 

Rockville, Maryland. 
Dear Mr. Kingdon : I beg to reply to your favor of March 

19th. 
I he Supervisors of Elections are not authorized to change 

party affiliations. Such changes can only be made by the Board 
of Registry at sittings for registration purposes. See Bagby’s 
( ode, Art. 3d, Secs. 182 and 186, the latter section having 
been amended by Act 1916, Chap. 292. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 
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Elections—Registration—Affiliation, Right of Re- 
clined” or “Independent” Voter to Affiliate and 
Vote on Primary Election Ray—Domination Certif- 
icates, Time for Filing. 

August 7, 7917. 

D. C. Higinbothom, Esq., 
Clerk, Board of Supervisors of Elections, 

Ellicott City, Maryland. 

Rear Mr. Higinbothom : I have your favor of August 2d. 

In my opinion a person registered as “Reclined” or “Inde- 
pendent” cannot affiliate on primary election day with some 
political party, and then vote at such primary election. 

Former Attorney General Poe’s opinion that this could be 
done was, of course, based upon the Act of 1914, Chap. 774 
(Bagby’s Code, Art. 33, Sec. 182), and the case of Murphy vs. 
Wachter, 126 Md. 563. 

Since that time, however, the Act of 1916, Chap. 292, was 
passed, amending Section 186 of Article 33 of Ragby s Code. 
That Act, among other things, provides: 

“Anv registered voter who has declined to affiliate with 
any political party and opposite whose name under the 
column ‘party affiliation’ is written the word ‘declined,’ or 
the word ‘independent’ or any other word showing a fail- 
ure to affiliate with any political party, and who has not 
appeared before the board of registry as hereinbefore set 
forth and affiliated with some political party prior to the 
primary election shall not be permitted to vote at such 
primary election or any subsequent primary election until 
he has" so affiliated with the party in whose primary he 
desires to vote.” 

You also ask the last date prior to the primary election of 
Sept. 11, 1917. upon which nomination certificates for county 
offices can be filed. Section 184 of Article 33 of Bagby’s Code 
requires such certificates to be filed “not less than twenty days 
before said primary election.” Under this provision the da\ 
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of the primary election must, of course, be excluded. The 
twentieth day before Sept, 11th will be August 22nd. The only 
question is whether August 22nd should be excluded or not. 

In my opinion, under the decision in Graham vs. Wellington, 
121 ]\ld. 660, “not less than twenty days before” election day, 
means twenty clear days before election day and I, therefore, 
think that August 22nd should be excluded, as well as Septem- 
ber 11th, with the result that nomination certificates for county 
offices should be filed not later than August 21st. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Elections—Registration in Counties on Tuesday Beeore 
Primary—Sundry Advice as to. 

{The following letter was sent to the Supervisors of Elections 
in each of the counties:') 

August 1917. 

Gentlemen : I beg to call your Board’s attention to the 
fact that by the Act of 1916, Chapter 569, codified as Section 
17-A of Article 33 of Bagby’s Code, and as Section 17-A in the 
1917 Pamphlet of the Election Laws nf Maryland, a registra- 
tion is required to be held in each of the counties of the State 
on the Tuesday preceding primary election day. As primary 
election day this year falls on Tuesday, September 11th, this 
registration will be held on Tuesday, September 4th. 

I am calling your Board’s attention to this fact because the 
191 ‘ Pamphlet of the Election Laws inadvertently omits refer- 
ence to the registration required to be held in the counties on 
September 4th. 

Several of the Boards of Supervisors of Elections have made 
certain inquiries of my Department with respect to this regis- 
tration, and I beg to submit my answers thereto, for your in- 
formation : 
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1. Notice of the time and place of the registration to lie 
held on September 4th must he given for the period and in the 
manner provided by Section 14 of Article 33 of Bagby’s Code. 
While Section 17-A does not specifically provide for such notice, 
yet Section 14 applies to every registration held in the State. 

2. Section 17-A, providing for the September 4th registra- 
tion, applies both to adults and to persons attaining their ma- 
jority, as follows: 

(a) Adults who have not been registered prior to September 
4th and who will be entitled to vote at the general election in 
November, are entitled to register on September 4th, and to 
vote at the primary election on September 11th, and also, of 
course, at the general election in November. 

(b) Persons who become twenty-one years of age between 
the last preceding general registration day and the registration 
of September 4th, may register on September 4th, and may 
vote at the primary election on September 11th, and also, of 
course, at the general election in November. 

Such persons will not be entitled to vote at the primary elec- 
tion of September 11th unless they do register on September 
4th, because Section 182 (which allows persons not twenty-one 
years of age to vote at a primary, provided they will become 
twenty-one before the general election succeeding the primary), 
only applies to persons “arriving at the age of twenty-one years 
after the close of the next preceding registration.” In the 
present case, the next preceding registration to the primary 
election of September 11th will be the registration of Septem-, 
her 4th, so that persons who become twenty-one before Septem- 
ber 4th will not arrive at the age of twenty-one “after the close 
of the next preceding registration.” Therefore, persons who 
become twenty-one before September 4th will not be entitled to 
vote at the primary election on September 11th unless they 
register on September 4th. 

(c) Persons who will become twenty-one years of age after 
the registration of September 4th and before the general elec- 
tion in November, may register on September 4th, and may 
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vote at the primary election on September 11th, and also, of 
course, at the general election in November. 

(d) While persons who will become twenty-one years of age 
after September 4th and before the primary election of Septem- 
ber 11th, may, as just explained, register on September 4th, 
yet such persons are not required to register on September 4th 
in order to vote on September 11th. They may vote at the 
primary election of September 11th, without registering at all, 
in accordance with the provisions of Section 182. But in order 
that such persons may be entitled to vote at the general election 
in November, they must, of course, register at one of the Octo- 
ber registrations. 

3. After the close of the registration of September 4th, the 
registration books must be returned by the Boards of Begistry 
to the Supervisors. They should not be retained until after the 
primary election is held on September 11th. Section 61 re- 
quires the Supervisors to deliver to the judges of election, be- 
fore the primary election of September 11th, sealed packages 
containing, among other things, the registers for each precinct. 
This provision could not, of course, be complied with unless the 
registration books are returned to the Supervisors, in order 
that they may be placed in the sealed packages. 

Very truly yours, 
Albert O. Ritchie, Attorney General. 

Elections—Registration in Counties on Tuesday Before 
Primary—Must be Held Even if no Primary Con- 
test. 

August 21, 1917. 
R, Grome Parks, Esq., 

Cov/nsel, Board of Election Supervisors, 
Chestertown, Maryland. 

Dear Mr. Parks : I beg to reply to your telephone inquiry 
of this morning. 

I understand that there is no primary contest this fall in 
Kent County, in either the Democratic or the Republican or in 
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any other political party, for the nomination to any office to 
be voted for by the voters of Kent County at the November 
election, but that only one set of candidates of each political 
party have qualified for the primary; and under these circum- 
stances you ask whether it is necessary to hold the county regis- 
tration provided for by the Act of 1916, Chap. 569, adding 
Section 17A to Article 33 of Bagby’s Code. 

Section 188 of Article 33 of Bagby’s Code provides that 
when only one set of candidates of any political party qualify 
for the primary election in any legislative district of Baltimore 
City or in any county of the State, then certificates of nomina- 
tion shall be issued to the candidates who thus qualify, in a 
similar manner to that provided for successful candidates at 
primary elections, and “no such primary election shall be hffid 
for such political partyand whenever only one candidate of a 
political party qualifies for an office to be filled at a primary 
election, then a certificate of nomination shall in like manner be 
issued to him, and his name and the position for which he is a 
candidate shall be omitted from the primary ballot, so that the 
ballot shall contain only the names of candidates for positions 
or offices “where there are qualified contestants for such posi- 
tions.” 

As only one set of candidates of any political party have 
qualified in Kent County for the primary election to be held 
September 11, 1917, it follows, under the above section, that 
there will be no primary election in Kent County this fall. 

But I think that the registration required by Section 17A 
must nevertheless be held in Kent County on September 4, 
1917. 

Section 17A provides that “on the Tuesday preceding any 
primary election to be held in any year m this State and which 
occur after the enactment of this law, each (county) Board of 
Kegistration shall meet” and hold a registration in its precinct 
or district of all voters not previously registered, “and who 
may be entitled to vote at the next general election.” The law 
does not say that this registration is only to be held in coun- 
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ties in which there are primary contests, and is not to be held 
in counties in which there are no* primary contests, and, there- 
fore, no primary election. On the contrary, the law provides 
that each county Board of Registration shall hold the registra- 
tion on the Tuesday preceding any primary election to he held 
in any year in the State. 

This, I think, clearly contemplates a registration in all the 
counties of the State whenever a primary election is held in 
the State. The law does not except from this registration coun- 
ties in which there are no primary contests, nor does the law 
indicate that the only object of the registration is to enable 
qualified persons to vote at the primary. The persons who may 
be registered are persons “entitled to vote at the next general 
election,” and when so registered, such persons may vote “at 
all primary and general elections held thereafter.” 

When, therefore, the condition for the holding of this regis- 
tration occurs, then the registration must be held by each 
Board of Registration throughout the counties of the State. 
The condition upon which this registration depends is that a 
primary election is to be held in the State, and whenever a pri- 
mary election is to be held in the State, then each county Board 
of Registration is required to hold this registration. 

A primary election is, of course, to be held this year in this 
State, and this being so, it follows, I think, that on the Tues- 
day preceding that primary election each Board of Registra- 
tion in the counties of the State must meet and hold the regis- 
tration. 

It is, therefore, my opinion that the registration provided by 
Section 17A must be held in Kent County on September 4, 
1917, even though there may be no primary contests in that 
county on September 11th, 1917. 

Very truly yours, 

Albert C. Ritchie, Attorney General 
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Elections—IIegistrattox—Declaration of Intent. 

May S, 1917v 

William S. Kerbin, Esq., 
State’s Attorney, 

Snow Hill, Maryland. 
Dear Mr. Kerbin: I beg to reply to your favor of May 

1st. f 
If the declaration of intention, required by Bagby’s Code, 

Art. 33, Sec. 29, is filed more than one year before election 
day, then the party is entitled to be registered and to vote on 
election day, even though less than one year had elapsed when 
the sittings for registration were held. This is decided in the 
case of Pope vs. Williams, 98 Md. 59, on page 68. • 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Elections—Registration, Hours for. 

September 25, 1917. 

Dr. John L. Riley, 
Pres., Board of Election Supervisors, 

Snow Hill, Maryland. 
Dear Dr. Riley : I beg to reply to your favor of Septem- 

ber 24th, in which you ask whether the hours for registration 
in the counties this year are from 8 A. M. to 7 P. M., or from 
8 A. M. to 8 P. M. 

The only difficulty arises from not distinguishing between 
general registration years and intermediate registration years. 

By the Act of 1896, Chap. 202, Sec, 16, the hours for gen- 
eral registration in Baltimore City were from 9 A. M. to 9 P. 
M., and in the counties from 8 A. M. to 8 P. M. This section 
was amended by the Act of 1901, Chap. 2, and the Act of 
1910, Chap. 236, page 105; it became Section 17 of Article 
33 of Bagby’s Code, and was again amended by the Act of 
1916, Chap. 158. 
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As a result of these amendments, the hours for general regis- 
trations in Baltimore City are from 12 M. to 10 P. M., and in 
the counties from 8 A. M. to 8 P. M. 

By the Act of 1896, Chap. 202, Section 25, the hours for 

intermediate registrations in Baltimore City were the same as 
the hours for general registrations, that is, 9 A. M. to 9 P. M., 
and by Section 26 the hours in the counties were from 8 A. M. 
to 7 P. M. Section 25 has been amended by the Act of 1904, 
Chap. 254, the Act of 1910, Chap. 236, Sec. 26, page 109, and 
the Act of 1914, Chap. 724, and is now Section 27 of Article 
33 of Bagby’s Code. Section 26 of the Acts of 1896, Chapter 
202, has never been amended, and is now Section 31 of Article 
33 of Bagby’s Code. 

As a result of these amendments, the hours for intermediate 
registrations in Baltimore City are from 12 M. to 10 P. M., 
and in the counties from 8 A. M. to 7 P. M. 

The present year is a year of intermediate registration.. 
Therefore, under Section 31, the hours in the counties are from 
8 A. M. to 7 P. M. 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 

Elections—Registration—Right of. When Applicants 
Father is Raturalizeb. 

October IS, 1917. 
Messrs. Charles E. Hoke <£• Edgar C. Moser, 

Officers of Registration, 
Emmitsburg, Maryland. 

Gentlemen: Mr. Edward H. Rowe requests me to write 
you my opinion upon the right of a young man to be registered 
under the following circumstances: 

The young man was born in Austria 30 years ago, and came 
to the United States 24 years ago, with his parents. His father 
was naturalized 18 years ago. The young man has been living 
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in Massachusetts, but moved to Maryland several years ago, and 
duly declared his intention to become a resident of Maryland 
on October 5th, 1915. The registration officials, however, now 
decline to register him because he does not produce his father’s 
naturalization papers, the reason being that his father, who is 
in Massachusetts, declines to entrust them to the mails. The 
question is whether the young man is entitled to be registered 
without the production of his father’s naturalization papers. 

Sub-division II of Section 17 of Article 33 of Bagby’s Code 

is not applicable, because that section refers to applicants who 
are themselves naturalized. If the young man was under 21 
years of age when his father was naturalized, then he did not 
have to become naturalized himself, but his father’s naturaliza- 
tion made him a citizen. II. S. Comp. St., Vol. 5, Sec. 43(17. 

The only question, therefore, is whether his father was or was 
not naturalized before the young man became 21 years of age. 
If he was, the young man is entitled to be registered. The best 
evidence of whether or not his father was so naturalized is, of 
course, his father’s naturalization papers, but I do not think 
that the registration officials are confined to this method of 
proof. If the officials are entirely satisfied from the evidence 
that the father was in fact duly naturalized before the young 
man became 21 years of age, then the young man is, I think, 
entitled to be registered, even if the naturalization papers are 
not produced. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Elections—Registration—Right to Register on Revi- 
sion Day. 

October 13, 1917. 

Edward J. Edelen, Esq., 
Hughesville, Maryland. 

Dear Mr. Edelen : I beg to reply to your favor of October 
10th. I understand that two negroes made application for reg- 
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istration on October 9th, 1917, the last registration day this 
fall, but could not prove their ages. The registration officers, 
however, put their names on the books, and told them that they 
could appear next Tuesday, October 16th, and prove their ages 
then, and that they would thereupon be duly registered and 
qualified to vote. Next Tuesday is revision day, and you ask 
whether it is lawful for the registration officers to receive proof 
of the ages of the negroes on revision day, and, if the proof is 
satisfactory, register them. 

The question is settled by the case of Barrett vs. Taylor, 85 
Md. 173. In that case a person applied for registration on one 
of the regular registration days, and during the course of his 
examination it developed that he was under 21 years of age and 
unnaturalized, but that he would be of age on revision day, and 
expected to be naturalized on the same day. His name was 
thereupon entered, and on revision day he again appeared, 
proved that he was twenty-one years of age, and presented his 
naturalization papers. The Court of Appeals held that he was 
entitled tQ he registered on revision day. 

The circumstances in the cases you state are essentially the 
same as those involved in the Barrett case, and under that deci- 
sion I think the two negroes are entitled h> be registered next 
Tuesday, if they satisfactorily prove their ages on that day. 

With kindest regards, and many thanks for your good wishes, 
I am 

Very truly yours, 
Albebt C. Bitchie, Attorney General. 

Elections—Registbation—State Employee Holding Posi- 
tion Away From Home. 

October 13, 1917. 
M. Clyde Grove, Esq., 

Clear Spring, Maryland. 
Dear Sib: I understand that you wish my opinion as to the 

right of the registration officials to strike from the books a man 
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who is now registered in your district who maintains a room 
in the district and claims his residence there, but who is work- 
ing for the State Roads Commission outside of the District, and 
whose parents also live outside of the District. 

If this man’s home is really in the District, then he should 
not be stricken from the books. The fact that his parents live 
elsewhere does not make any difference, because he can have a 
residence apart from his parents, and the fact that he is away' 
from the District working for the State Roads Commission does 
not make any difference either, because he does not necessarily 
have to live at his home. 

The whole question is one of fact, viz: whether the man in 
question really intends his home to be in your District; if he 
does, then he should not be stricken from the books merely be- 
cause his parents live elsewhere, or because he is working for 
the State Roads Commission elsewhere. 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 

Election's—Supervisor, Cannot be Candidate for County 
Commissioner While Holding Oefice. 

July 16, 1917. 

James A. Young, Esq., 
Cleric, Board of Supervisors of Elections, 

Cumberland, Maryland. 
Dear Mr. Young: I beg to reply to your favor of July 

14th. 
You ask whether a member of the Board of Supervisors of 

Elections can become a candidate in the primaries for County 
Commissioner, and at the same time continue to act as Super- 
visor. 

In my opinion he cannot. Sections 181 and 185 of Article 
33 of Bagby’s Code provide that primary elections are to be 
conducted and the ballots are to be counted and canvassed and 
the result of the election determined, in the same manner as 
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general elections. Under Section 80 the Supervisors act as the 
Hoard of Canvassers. Cnder Section 199-11 they are given 
jurisdiction to' hear and decide appeals for a recount or a recan- 
\ ass, and for all the purposes of any such recount or recanvass 
they are expressly made judges of election; they decide whether 
contested ballots should be rejected or counted, they award the 
costs, correct the returns and decide who has been nominated. 
Section 7 provides that no judge of election shall be a candidate 
at the next election. 

The above powers, as well as others which might be men- 
tioned, involve the exercise by the Supervisors of judgment and 
discretion upon questions relating directly to the nomination 
ml non of a candidate. If the candidate can act as Supervisor, 
then he can sit as judge upon his own case in the event of a 
contest, although the judges of election themselves are pro- 
hibited from being candidates. He would have many other op- 
portunities to favor his owui candidacy. 

In my opinion, the law does not contemplate that a candidate 
should occupy such a dual position, and I, therefore, think that 
a Supervisor of Elections cannot be a candidate at a primary 
election which he himself is charged with the duty of conduct- 
ing and of canvassing, and also, in case of a contest, of re-count- 
ing and recanvassing. 

You also ask whether two members of your Board, constitut- 
ing a majority, may lawfully act as Canvassers. In my opin- 
ion they can, under Section 81. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Elections—Supervisors—Ho Right to Additional Com- 
pensation For Services in Recount. 

October 5, 1917. 
Henry A. Whitaker, Esq., 

Bel Air, Maryland. 
Dear Me. Whitaker : I beg to reply to your favor of Octo- 

ber 2nd, asking my opinion as to the right of the Supervisors 
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of Elections of Harford County to receive additional compensa- 
tion for their services in conducting the recount, held under 
Section 199-B of Article 33 of Baghy’s Code, of the ballots cast 
at the recent primary election. 

The recount having changed the election result, the costs are, 
under Section 199-B, awarded against the county, but I do not 
see how these costs can include compensation to the Supervisors 
for their services in conducting the recount. 

Section 2 of Article 33 of Bagby’s Code provides that each 
Supervisor in any of the counties " >ha 11 rccei vc an annual sal- 
ary of $100, which salary may, in counties having more than 
fifteen polling places, be increased by the county commissioners, 
in their discretion, to an amount not exceeding $150,” and Sec- 
tion 187 provides that for the performance of the duties im- 
posed upon them by sub-title “Primary Elections,” the Super- 
visors in the counties shall receive additional compensation 
amounting to 25 per cent, of the salary allowed them under 
Section 2. Section 199-B, under which the recount was had, is 
part of the sub-title “Primary Elections,” and the additional 
compensation provided by Section 187 is expressly stated to be 
for the performance of the duties imposed upon the Supervisors 
by that sub-title. 

Under these circumstances it is, I think, clear that under the 
existing legislation the Supervisors are not entitled to any com- 
pensation for their services in the recount in addition to the 
compensation provided for them by Sections 2 and 187. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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FISCAL MATTERS. 

Fiscal—Abatement and Adjustment of State Claims— 
POWEB OF COMPTROLLEB. 

March 1, 1917. 
lion. Hugh A. McMullen, 

State Comptroller, 
Annapolis, Maryland. 

Deab Mb. McMullen: I beg to confirm the oral advice I 
gave you yesterday, namely, that under Bagby’s Code, Art. 19, 
Sec. 37, as amended by Act 1916, Chap. 600, you are author- 
ized to adjust, settle or abate uncollectible claims, of the kind 
you have in mind, against “collectors, sheriffs, clerks of courts, 
registers of wills and other collectors or receivers of public 
money and their sureties, and against corporations and individ- 
uals who may be indebted to the State,” provided you are satis- 
fied that the same cannot be collected by legal process, and pro- 
vided the Glovernor and Treasurer approve in writing all abate- 
ments. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Fiscal—Appropriations, Charitable—Per Capita Sys- 
tem—Validity of Legislation. 

June 5, 1917. 
Hon. William J. Ogden, 

Secretary, Board of State- Aid & Charities, 
105 Union Trust Building, 

Baltimore, Maryland, 
Dear Sir: I beg to reply to your favor of May 25th, in 

which you ask whether the per capita system of appropriations 
for state-aided institutions is applicable to appropriations made 
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by the Act of 1916, Chapter 223, for the fiscal years begin- 
ning October 1, 1916, and October 1, 1917. 

The per capita system is provided for by the Act of 1916, 
Chap. 705, Sec. 4-A of this Act providing that “all the monies 
appropriated to charitable institutions shall be paid to them on 
a per capita basis according to rates fixed by the Board of Pub- 
lic Works, which rates should represent the reasonable cost of 
rendering the services required of the said institutions to the 
persons under their care, and should be impartial, fair and uni- 
form in the case of all institutions caring for persons of sub- 
stantially the same class and under conditions approved by the 
Board of Public Works. And provided further, that the amount 
which may be earned by any institution in any one year shall 
not exceed the amount appropriated to it.” This act was ap- 
proved on April 18, 1916, and went into effect on June 1, 1916. 

The question submitted to me relates to the application of 
this act to the appropriations made to charitable institutions 
for the fiscal years beginning October 1, 1916, and October 1, 
1917. The only difficulty which I see as to this point arises 
from the fact that Chapter 223 of the Acts of 1916, which con- 
tains the appropriations to charitable institutions for these 
years, provides, in Section 3, page 460, that the sums thereby 
appropriated, which are' fixed amounts, shall be paid in equal 
quarterly instalments, which would seem not to contemplate per 
capita payments; and this act was approved on May 4, 1916, 
something over two weeks after the per capita act itself was 
approved. 

This, of course, raises the question whether Section 4-A of 
Chapter 705, providing the per capita system, has been im- 
pliedly repealed by the later Act, Chapter 223, which apparently 
contemplates the old system. This is a question of some doubt, 
and there is nothing more difficult to foretell than the view the 
court will hold upon a question of implied repeal like this. 
There may also be some question as to whether Section 4-A is 
sufficiently described in the title. 
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Section 4-'A, however, is perfectly clear in prescribing the 
per capita system for the current and for the next fiscal year, 
and the court would certainly be averse to nullifying- entirely 
a clear provision of this hind, either by reason of the title or 
by holding a later act to be inconsistent with it. It seems to 
me that your Board, as a public body, should preferably act in 

accoi dance with such statutes as the Legislature passes pre- 
scribing your duties, unless their invalidity or non-application 
is clear, which is by no means the case with Section 4-A. 

In view of these circumstances, my advice to your Board 
would be to proceed with the per capita system, as required by 
Section 4-A of Chapter 705, unless your right to do so is ques- 
tioned by court proceedings, in which event the validity and 
application of Section 4-A can be determined in those proceed- 
ings. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Iiscal Appropriations, Continuing—Rot Abolished if 

Constitute Contract—Maryland Calendar of Wills. 

November 27, 1917. 
Miss Nettie V. Mace, 

State Librarian, 
Annaipolis, Maryland. 

Dear Miss Mace: As requested by you, I have examined 
the Act of 1916, Chap. 126, abolishing annual and continuing 

appropriations, in order to see whether it repealed the pro- 
visions of the Act of 1904, Chap. 404, which directed a State 
subscription of $450 for 150 copies of each of the four volumes 
of The Maryland Calendar of Wills,” succeeding the first 

volume, which latter was purchased by the State at the time 
of its publication, pursuant to the said Act. 

I understand that the first three of the four volumes thus sub- 
scribed for have been published, and the State’s subscription 
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therefor has been paid, and that Mrs. Baldwin, the publisher, 
has now completed the fifth volume, and desires the State to 
pay for the same. 

The Act of 1916, Chap. 126, repealed, as of October 1, 1916, 
laws and parts of laws making annual and continuing appro 
priations from the general treasury, the intent of the law being 
stated to be to repeal the same “so far as such appropriations 
may not be protected from repeal by any of the provisions ot , 
the Constitution of the United States. 

In the present case, the subscription made by the State m 
1904, under the express direction of the Legislature, to the 
four volumes succeeding the first one, was the basis upon which 
Mrs. Baldwin complied and published these four volumes, in- 
cluding volume five, now finished, and this constitutes, I thihk, 
a contract between Mrs. Baldwin and the State, which is with- 
in the protection of the United States Constitution, and which 

the Act of 1916, Chap. 126, as shown by its express terms, did 
not intend to impair. . , , , 

In my opinion, therefore, Mrs. Baldwin is now entitled^ to be 
paid for the fifth volume of her work out of any moneys m the 
Treasury not otherwise appropriated. 

Very truly yours, 
Albert C. Ritchie, Attorney General- 

Fiscal—Appropriations—Hollywood Home, Lse and Ap- 
plication of its Appropriation. 

April 28, W17. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 

Dear Mr. McMullen : I have your favor of April 13th, 
in which you ask whether the unpaid balance of the appropria- 
tions made by the Legislature of 1916 to the Hollywood Chil- 
dren’s Summer Home of Baltimore City, may be paid to the 
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St. \ incent de Paul Society, which is about to purchase the 
Hollywood’s summer home near Catonsville. 

From the letter which you enclose from Mr. Enoch Harlan, 
counsel for the Hollywood Home, and from the copy of the 
agieement of sale, it appears, however, that the question is not 
whether the unpaid balance of the appropriations may be paid 
to the St, Vincent de Paul Society, but whether it may be paid 
to the Hollywood Home, in the event of the consummation of 
the sale by it of its summer home to the St. Vincent de Paul 
Society. The agreement of sale provides that the amount of 
the appropriations still unpaid shall be paid to the Hollywood 
Home, and the Hollywood Home is awaiting your advice as to 
the legality of this before ratifying the sale. 

The appropriations to the Hollywood Home, made by the 
Act of 1016, Chap. 223, are $500.00 for the fiscal year 1917 
and $500.00 for the fiscal year 1918. I understand that the 
amount of these appropriations now unpaid is $687.50. 

These appropriations were not made for any specific purpose, 
and were in no way made dependent upon the continued main- 
tenance of the summer home by the Hollywood Institution. 
The agreement of sale provides that the summer home shall be 
maintained by the St, Vincent de Paul Society, and the Holly- 
wood Home states that it will use the balance of its appropri- 
ations, and its other assets, for other charitable uses. 

Under these circumstances, I see no reason why the Holly- 
wood Home should not receive the balance of its said appropri- 
ations, as the same fall due, and I think that it is entitled to 
receive the same. 

I return you the letter from Mr. Harlan and the copy of the 
Agreement of Sale. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Fiscal—Appropriations—State Industrial Accident Com- 
mission—Deficit From Preceding Year Cannot be 
Carried Over—Difference Between Expenditures 
for Current Expenses and for Permanent Invest- 
ment. 

October 2J+, 1917. 

Col. Harry J. Hopkins, 
State Comptroller s Office, 

Annapolis, Maryland. 
Dear Col. Hopkins : I beg to reply to your favor of Octo- 

ber 6th, 1917, asking whether certain requisitions of the State 
Industrial Accident Commission may be paid out of that Com- 
mission’s appropriation for the current fiscal year. , 

I understand from you that the State Industrial Accident 
Commission expended the entire appropriation made to it for 

the fiscal year ending September 30, 1917, and now asks the 
payment out of its appropriation for the fiscal year ending Sep- 
tember 30th, 1918, of its office rent for the year ending Sep- 
tember 30th, 1917, amounting to $4,320, of its telephone bill 
from July, 1916, to September, 1917, inc., amounting to 
$608.82, and of the cost of certain actuary work, amounting to 
$1,500.00. These items aggregate $6,428.82. 

In my opinion, the cost of the actuary work, $1,500, as I 
understand that item, may be paid out of the current years 
appropriation, but the bills for rent and telephone, aggregating 
$4,928.82, cannot be. 

The Commission’s appropriation for the fiscal year ending 
September 30, 1917, was made by the Act of 1916, Chap. 685, 

page 1568, in the following form: 
“To the State Industrial Accident Commission for sal- 

aries and expenses as provided by Chapter 800 of the Acts 
of 1914, as amended by the Acts of 1916, $55,000.” 

Section 1 of the above Act, page 1564, referring to all the 
appropriations made by the Act, provides that for the fiscal 

year ending September 30,‘ 1917, the several sums named, “or 
so much thereof as may be necessary,” are appropriated. 
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The Commission’s appropriation for the current fiscal year, 
ending Sept. 30, 1918, is made by the Act of 1916, Chap. 684, 
page 1554, is for the sum, of $55,000, and is made in exactly 
the same form as quoted above for the fiscal year ending Sept. 
30, 1917, and Section 1 of this Act, page 1549, is in the same 
form as the corresponding Section 1 of Chapter 685. 

I do not think that the Commission could legally incur obli- 

vions which were referable solely to the fiscal year 1917, in 
excess of the appropriation for that year. Every board or com- 
mission must adjust its expenditures and obligations which are 
applicable to any one year so as to keep within that year’s ap- 
propriation. Otherwise, a board would not be limited by what 
the Legislature deemed proper to authorize for any one year, 
but could incur obligations in addition thereto which the Legis- 
lature did not authorize for that year at all. 

If a board does incur such unauthorized obligations, thus 
creating a deficit for the year, then it cannot lawfully make' this 
deficit good out of the next year’s appropriation, because the 
next year’s appropriation is for the next year’s obligations, and 
not for the purpose of meeting an unauthorized deficit incurred 
during the preceding year. 

The bill for rent and the telephone bill, aggregating $4,- 
928.82, cover periods prior to October 1, 1917. They are 
obligations which cannot possibly be referred to the fiscal year 
1918. On the contrary, they are applicable solely to the fiscal 
year 1917. They are, moreover, clearly part of the expenses of 
the Commission for 1917, and for that year only, and the law 
specifically provides, (Act 1916, Chap. 597, Sec. 27), that all 
the expenses of the Commission shall be paid out of the moneys 
appropriated to the Commission. 

Notwithstanding this requirement, these particular 1917 ex- 
penses of the Commission were not paid out of the 1917 appro- 
priation; and now they cannot be, because that appropriation 
has been entirely used up. This means, of course, that during 
the year 1917 the Commission incurred obligations, referable 
solely to that year, which exceeded that year’s appropriation 
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by $4,928.82, thus resulting in a deficit of that amount. The 
limit of the Commission’s authority to incur obligations in 1917 
which were referable to that year alone, was the appropriation 
of $55,000 made to it for that year; and, consequently, it is 
too clear for argument that to the extent that the Commission 
incurred rent and telephone obligations for 1917 in excess of 
the 1917 appropriation, it exceeded its legal authority. 

It is equally clear that the deficit of $4,928.82, which re- * 
suited from this excess of authority, cannot be lawfully made 
good out of the 1918 fiscal year appropriation, because the 1918 
appropriation is for 1918 obligations, and not for a 1917 deficit. 

It is, of course, true, that under the Act of 1916, Chap. 597, 
Sec. 27, the expenses of the State Accident Fund are to be ulti- 
mately paid back to the State out. of the premiums received, 
and that the expenses of the Commission are to be ultimately 
assessed against the employers, the insurance carriers and the 
State Accident Fund, and thus paid back to the State. But, as 
already stated, all expenses are expressly required to be paid 
in the first instance out of the Commission’s appropriation, and 
the reimbursements are not made to the Commission, but are 
made to tbe State Treasury. The Commission, therefore, is not 
authorized to use the moneys which are reimbursed to the State. 
The Commission can only use the moneys appropriated to it. 

Moreover, while it may be true that the Commission will cost 

the State nothing, because the State will ultimately be reim- 
bursed for all its expenses, yet if the 1917 deficit is made good, 
the funds in the State Treasury will necessarily be less, by the 
amount of the deficit so made good, than they would have been 
if the Commission had kept within its appropriation, and in- 

curred no deficit; so that the State is necessarily the loser. 

The $1500 actuary hill, however, appears to me to stand upon 
a different footing from the rent and telephone bills. I have 
conferred with the Commission’s Auditor with respect to this 
bill, and I am advised by him that while the actuary’s work was 
largely done during 1916, yet the character of the work is such 
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that it cannot be referred to that year alone, as the rent and 
telephone bills must be. 

The actuary’s bill, I am advised by the Auditor, represents 
the cost of devising a rate making system which is the basis of 
the premium charges for the State Accident Fund every year. 
So long as the Commission continues the system so devised, 
there is no year in which the Commission will not avail itself 
of that work. The benefits and use of the work are continuous, 
so that the work may properly he regarded in the light of a nec- 
essary, permanent investment. Moreover, while most of the 
work was done last year, I am advised that all of it was not, 
but that some still remains to be done. 

I see no reason why a necessary investment of this kind may 
not be as properly paid for out of this year’s appropriation as 
out of last year’s. It is analagous to the purchase of law books 
for the State Law Department. Such books are the Depart- 
ment’s permanent investment, they are the basis of the DeparL 
ment’s public work during each and every year, and cannot be 
referred to any one year more than another. As a matter of 
fact, the State Law Department has paid for all books bought 
last year out of last year’s appropriation, but I see no reason 
why such books could not be purchased during one year, and 
paid for the next. I think that the same is true with respect to 
the payment for a necessary rate making system for the State 
Accident Fund. 

I, therefore, advise you that the actuary bill of $1500 may 
be paid out of the Industrial Accident Commission’s appropri- 
ation for the current fiscal year, but that the rent bill of $4,320' 
and the telephone bill of $608.82 cannot lawfully be paid out 
of this year’s funds. 

I return you the requisitions. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 



Fiscal—Appropriations—State Industrial Accident Com- 
mission—Power to Charge 1917-1918 Appropriation 
With Cost of Publishing Opinions. 

November 26, 1917. 

lion. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 
Dear Mr. McMullen: I beg to reply to your favor of 

November 15th, asking my opinion upon the right of the State 
Industrial Accident Commission to charge its appropriation for 
the fiscal year beginning October 1, 1917, with the net cost of 
printing its opinions rendered during the period from November 
1, 1914, to September 1, 1916. 

A written contract for doing this work was entered into be- 
tween the Commission and the printer on July 10, 1916, but I 
am infonned by the Chairman of the Commission that this con- 
tract was superseded in certain particulars by subsequent oral 
agreement. The material provisions of the final agreement, were 
that the printer was to print not less than 750 volumes of the 
opinions rendered during the above period, from November 1, 
1914, to September 1, 1916, for which the Commission was to 
be charged $750, and was to be credited with sales made by the 
printer during the twelve months succeeding the date of issue. 

I am advised that the printer published 800 volumes, which 
were issued and put on sale on September 30, 1916, and during 
the succeeding twelve months, ending September 30, 1917, the 
printer received $230 from sales. Thereupon, on or after Octo- 
ber 1, 1917, he rendered the Commission a bill for $750, less 
$230, or $520.00. 

The cricumstances of this case are peculiar. The opinions, 
in their published form, are of permanent value to the Commis- 
sion and to the bar and the public which deal with the Commis- 
sion ; the Commission publishes its opinions, not annually, but 
whenever enough have been rendered to constitute a volume; 
and in the present case the amount of the Commission’s obfiga- 
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tion could not be determined until after the beginning of the 
present fiscal year, because of the advantageous terms of the 
contract whereby the Commission was to be credited with all 
sales made during the last fiscal year. 

In view of these rather unusual circumstances, it is my opin- 
ion that the Commission’s appropriation for the present fiscal 
year may properly be charged with the above obligation ;of the 
Commission, amounting, under the contract, to $520.00. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Fiscal—Appropriations—Sylvan Retreat, Payment for 
Patients. 

October 22, 1917. 
Col. Harry J. Hopkins, 

Comptroller’s Office, 
Annapolis, Maryland. 

Dear Col. Hopkins : I beg to reply to your favor of Octo- 
ber 6, 1917, asking whether certain bills approved by the Lun- 
acy Commission may be paid out of the Sylvan Retreat appro- 
priation for the current fiscal year, or otherwise. 

I understand from you that the Lunacy Commission has ap- 
proved bills for the net cost of maintenance of patients at 
Sylvan Retreat, Allegany County, during the years 1915 and 
1916, the bill for 1915 being $5,609.38 and the bill for 1916 
being $4,699.91. 

By the Act of 1914, Chap. 778, the State was required to 
make up the difference between the actual cost of maintaining 
dependent insane patients at the Sylvan Retreat during the 
years 1914 and 1915 and the amount paid by Allegany and 
other counties therefor, and the sum of $10,000, “or so much 
thereof as may be necessary,” was appropriated to the County 
Commissioners of Allegany County for this purpose for each 
of said years, said appropriations to be made “out of any money 
in the Treasury of the State of Maryland not otherwise appro- 
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priated.” These appropriations were so worded as to cover the 
said differences during the calendar years 1914 and 1915. 

ISTo appropriation was made for said purpose either for the 
calendar year 1916 or for the fiscal year ending September 30, 
1916, but by the Act of 1916, Chapter 223, there was appro- 
priated to the County Commissioners of Allegany County, for 
each of the fiscal years ending September 30, 1917, and Sep- 
tember 30, 1918, “the sum of $7,000, or so much thereof as , 
may be necessary, for the fiscal year 1917, and the like sum of 
$7,000, or so much thereof as may be necessary, for the fiscal 
vear 1918,” for the support and maintenance at Sylvan Retreat 
of dependent insane persons, “said amount to make up the dif- 
ference between $100 per year for each patient maintained for 
a year in said Sylvan Retreat, and the actual cost of maintaih- 
ing them, as shown by vouchers to be submitted to and approved 
by the State Lunacy Commission.” 

The 1914 appropriation of $10,000 was duly credited on the 
books of the Comptroller’s office, and in May, 1916, the State 
paid the sum of $5,223.98 out of this appropriation, saffi sum 
representing the difference between the cost of maintaining 
patients at Sylvan Retreat during 1914, and the amount paid 
by Allegany and other counties. This payment was made in 
accordance with the decision of the Court of Appeals in Alle- 
gany County vs. State Lunacy Commission, 127 Md. 161. On 
September 30, 1916, the balance of the 1914 appropriation, 
$4 776.02, was reverted. There are no outstanding bills for 
1914 patients, and this reversion was properly made. 

The 1915 appropriation of $10,000, made by the Act of 
1914 Chap. 778, was never credited on the books of the Comp- 
troller’s office, and no bills for 1915 patients were presented 
during that or the following year. In September, 1917, how- 
ever, the Lunacy Commission approved and presented to you 
for payment bills for 1915 patients, amounting to $5,609.38. 

Under the terms of the Act of 1914, Chap. 778, and under 
the case of McMullen vs. Zouck, 130 Md. 541, I think that it 
was the intention of the Legislature that the $10,000 appropri- 
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ation for 1915, or so much, thereof as might be necessary, should 
be used to pay for the difference between the cost of the 
patients at Sylvan Retreat during 1915 and the amount received 
from the counties for that year, and that the Legislature did not 
intend this use of the appropriation to he defeated merely be- 
cause the bills were not presented during 1915. 

In other words, the Legislature did not intend that this money 
should be expended during 1915, or not at all. It intended this 
money to be used for the 1915 patients, whether the bill for 
these patients was presented during or after 1915. 

The difficulty now arises because the $10,000 appropriation 
for 1915 was not credited at all on the books of the Comp- 
troller’s office. I do not think, however, that the failure of the 
Comptroller’s office to credit an appropriation for which the 
Legislature, by the Act of 1914:, Chap. 778, expressly provided, 
should defeat the appropriation, particularly when the appro- 
priation did not purport to be made out of the funds for any 
particular fiscal year, but “out of any money in the Treasury 
of the State of Maryland not otherwise appropriated.” 

. It is, therefore, my opinion that this bill of $5,609.38 for 
1915 patients should now be paid, as the Act of 1914:, Chap. 
778, provides, “out of any money in the Treasury of the State 
of Maryland not otherwise appropriated”; in other words, it 
should be paid out of fupds of the current fiscal year not other- 
wise appropriated. 

In September, 1917, the Lunacy Commission also presented 
bills, approved by them, for the cost of patients at Sylvan Re- 
treat during 1916, amounting to $4,699.91. As already stated, 
I am unable to find any appropriation for patients at Sylvan 
Retreat during either the calendar year 1916 or the fiscal year 
ending September 30, 1916, and as there is no appropriation 
at all for 1916 patients, this bill cannot be paid. 

There will doubtless he hereafter presented bills for 1917 
and 1918 patients, as the Act of 1916, Chapter 223, appropri- 
ated $7,000 for each of the fiscal years ending September 30, 
1917, and September 30, 1918, for patients at Sylvan Retreat. 
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When these bills are presented they should be made out on the 
basis of the fiscal year, and not, as under the Act of 1914, on 
the basis of the calendar year. 

T do not think that the Legislature intended that these 1917 
and 1918 appropriations should be expended during these re- 
spective fiscal years, or not at all. Therefore, if the $7,000 
appropriation for the fiscal year ending September 30, 191 <, 
has been credited, it should not be reverted, but should be car- 
ried down to meet the 1917 bill when presented. If this ap- 
propriation was not credited at all, then it should now be cred- 
ited. In like manner, the 1918 appropriation should be cred- 
ited as of October 1, 1917. 

I return you the requisition in this case. 

Very truly yours, 

Albert O. Ritchie, Attorney General. 

Fjscal—Appropriations—Unexpended Balance-Payment 
Without Voucher, When Discretionary With Comp- 
troller—-Reversion—State Board of Agriculture. . 

i 
July 17, 1917. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Cumberland, Maryland. 

Dear Mr. McMullen: I beg to reply to your favor of 

July 14th, in which you ask whether the portion now unex- 
pended of the $25,000 appropriation made to the Board of 
Trustees of the Maryland Agricultural College for the current 
fiscal year, may legally be paid to the Board. 

Sections 1-45, inc., of Article 58 of Bagby’s Code provided 
for the State Live Stock Sanitary Board. These sections charge 
the Board with the duty of protecting the health of domestic 
animals and of inspecting dairies, and contain regulations to 
that end. Sections 4, 23 and 45 make appropriations for carry- 
ing the law into effect. 
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The Act of 1916, Chap. 337, amended Sections 1-28, inc... 
and Sections 43 and 45 of Article 58 and added Section 28-A 
to said Article. These amendments, among other things, trans- 
ferred the duties of the State Live Stock Sanitary Board to the 
State Board of Agriculture (provided for by the Act of 1916, 
Chap. 391), and also omitted the appropriations made as afore- 
said by Sections 4, 23 and 45, so that the law as thus amended 
made no appropriation at all for carrying out its provisions. 

The Act of 1916, Chap. 685, page 1574, however, appropri- 
ated, for the fiscal year ending September 30, 1917, “to the 
Board of Trustees of the Maryland Agricultural College, for 
the purpose of carrying out the provisions of Article 58 of the 
Annotated Code of Public General Laws of Maryland, as 
amended by the Acts of the General Assembly of 1916, title 
‘Live Stock’, the sum of $25,000.” 

This $25,000 appropriation should have been made to the 
State Board of Agriculture, instead of to the Board of Trustees 
of the Maryland Agricultural College, because the State Board 
of Agriculture is the body charged with carrying out the pro- 
visions of Article 58; but I think that the Act of 1916, Chap. 
225, providing that the same persons shall be appointed to both 
Boards, makes this immaterial. 

In the form in which this appropriation is drawn, I see no 
reason why the whole of it could not legally have been paid to 
the Board at the beginning of the current fiscal year, or why 
you may not legally pay to the Board the unexpended balance 
of the appropriation now. 

Some appropriations are so drawn as to prohibit you from 
paying out any part of them except upon the presentation of 
vouchers. Others, like the present one, are not so drawn, and 
in such cases I think that it is a question of administrative 
policy, rather than of law, whether you will pay over the whole 
of the appropriation to the Board to which the same is made, 
and let. the Board disburse it, or whether you will simply carry 
the appropriation to the Board’s credit, and pay the Board’s 
vouchers against it. In the case of appropriations like the pres- 
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ent one, I think that the Constitution, Article 6, Section 2, 
Bagby’s Code, Article 19, Sections 17 and 18, and the Act of 
1916, Chap. 685, Section 3, page 1575, authorize either method, 
and which method you adopt is a matter for you to determine. 

If, however, you decide to pay over to the Board the portion 
of the appropriation now unexpended, this will not, m my opin- 
ion, authorize the Board to retain for the next fiscal year such 
balance of the appropriation as may remain unexpended at the 
close of the current fiscal year, except to the extent that there 
may then be outstanding obligations against it. 

The appropriation is made for the fiscal year ending Septem- 
ber 30, 1917, and for no other year, and Section 1, page 1564, 
of the Act provides that of the various sums named therein 
only “so much thereof as may be necessary” is appropriated for 
the said fiscal year. This clearly means that the Board, in 
carrying out the provisions of Article 58 of the Code, cannot 
expend from said appropriation more than is necessary for the 
purposes of Article 58 during the current fiscal year. For the 
next fiscal year another appropriation is made by the Act of 
1916, Chap. 684, page 1560. 

Therefore, if the portion of said appropriation now unex- 
pended is paid to the Board, then at the close of the current 
fiscal year it will be the duty of the Board to account to the 
Comptroller for whatever may then be the unexpended balance 

of the appropriation, less any obligations incurred during the 
curreht fiscal year which are properly chargeable against said 
balance, but not then actually paid. 

McMullen vs. State Roads Commission, 130 Md. 
541. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Fiscal—Appropriations, Unikpended Balance—Rever- 
sion of. 

October 13,1917. 

Hon. Hugh A. McMullen, 

State Comptroller, 

Cumberland, Maryland. 

Dear Mr, McMullen: I beg to reply to your favor of 
October J 1th, in which you ask me to advise you in what cases 
the balances of appropriations unexpended on September 30, 
1917, the close of the’last fiscal year, should be reverted into 
the general treasury. 

It is impossible for me to give you advice on this subject 
which will cover all appropriations, because there is no general 
law in this State declaring that money not drawn in the fiscal 
year for which it has been appropriated cannot be drawn there- 
after, and the Court of Appeals has decided that whether an 
unexpended balance reverts or not depends in each case upon 
the intent of the Legislature, which is to be gathered from the 
terms of the Act making the appropriation. 

McMullen vs. Zouck, 130 Md. 541. 

Practically all appropriations, however, are for a specific 
amount, or so much thereof as may be necessary, during the 
given fiscal year. In the case of appropriations made in this 
form, any balance remaining at the close of the fiscal year, over 
and above (1) what has been actually expended during the 
year, plus (2) any outstanding obligations incurred against the 
appropriation during the year and unpaid at the close of the 
year, should in practically every instance be'reverted. 

This, I suppose, will cover almost all the cases, but there will. 
doubtless still remain cases in which an unexpended balance 
will not revert because the phraseology in which the appropri- 
ation was made shows that the Legislature did not intend any 
reversion to take place at the end of the year. 
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The difficulty about the general rule above stated, is that, in 
applying it to cases within it, you may not know whether or not 
any given appropriation has outstanding obligations against it 
incurred during the year. The Court of Appeals, in McMullen 
vs. Zouck, recognized this difficulty, and suggested that it be 
met by requiring the various officers, boards and commissions 
to file a statement with you, prior to the close of the fiscal year, 
showing any outstanding obligations against the year’s appro- 
priation. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Fiscal—Appropriations, Unexpended Balances in Sundry 
—Reversion oe. 

' November 9, 1917. 

Hon Hugh A. McMullen, 
State Comptroller, 

Annapolis, Md. 
Dear Mr. McMullen: I beg to reply to your favor of 

October 31st, in which you ask whether certain appropriations 
made by the General Assembly of 1916 reverted into the gen- 
eral treasury at the close of the fiscal year ending September 
30, 1917. 

Annapolis-Claiborne Ferry. Act 1916, Chap. 708. This act 
appropriated $50,000 for the purpose of providing a ferry boat 
and wharf facilities, and the Act does not confine the expendi- 
ture of this money to the fiscal year 1916-1917. The sum of 
$49,981.85 was unexpended on September 30, 1917. This bal- 
ance should not be reverted. 

Interment of Deceased Soldiers and Sailors. Act 1916, 
Chap. 90. This Act provides that the State, under certain con- 
ditions, shall pay the burial expenses of deceased soldiers and 
sailors who served in the Union and Confederate Armies. The 
Act provides that “the sum of $1500, or so much thereof as may 
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be necessary, is hereby appropriated, and shall be available from 
June 1, 1916, to March 31, 1917, and a like sum from June 1, 
1917, to June 1, 1918, or so much thereof as may be necessary, 
for the objects above mentioned.” Of these sums, $750 was 
made applicable to the burial expenses of deceased Union 
soldiers, and $750 to the burial expenses of deceased Confed- 
erate soldiers. The sum of $555 was unexpended on September 
30, 1917. 

By the language of this Act, the sum of $750 of the first 
' $1500 was for the burial expenses of Union soldiers and sailors, 

and the remaining $750 was for the burial expenses of Confed- 
erate soldiers and sailors, who died between June 1, 1916, and 
March 31, 1917. This date, March 31, 1917, was clearly in- 
tended to> be May 31, 1917. This appears from the require- 
ment of • the Act that the said amounts were to be annually 
applied to the burial expenses, and also from the fact that the 
Legislature could not possibly - have intended the burial ex- 
penses to be paid to March 31, 1917, not to be paid during 
April and May, 1917, and to' be paid again from June 1, 1917. 
I, think, therefore that the first $1500 was for burial expenses 
up to $750 for Union soldiers and sailors, and up1 to $750 for 
Confederate soldiers and sailors, who died from June 1, 1916., 
to May 31, 1917. Any balance of those two sums which was 
not needed for such burial expenses during that period may now 
be reverted. 

I think it would be well for you to communicate with the 
Commander of the Maryland Department of the Grand Army 
of the Republic and with the Commander of the Association of 
the Maryland Line, one of whom is required to endorse all cer- 
tificates presented, in order to ascertain whether there are any 
outstanding claims for burial expenses incurred within the said 
period, which meet the conditions of the Act. If there are, then 
the same should be paid out of the $555.00 balance, provided 
this does not make the total Union expenditures during the said 
period exceed $750.00, or the total Confederate expenditures 
during the same period exceed the like amount. Any balances 
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not needed for such burial expenses incurred during this period 
from June 1, 1916, to May 31, 1917, may be reverted. 

The second $1,500 appropriation covers the period from June 
1, 1917, to June 1, 1918, and, of course, no part of this appro- 
priation can be reverted as yet. 

Tuberculosis Hospital of Montgomery County. Act 1916, 

Chap. 628. This Act makes a State appropriation of $2,500 
for the erection of the hospital, and further appropriations to 
the hospital of $1,500 for the fiscal year ending September 30, 
1917, and $1,500 for the fiscal year ending September 30, 
1918 provided the Tuberculosis Commission of Montgomery 
County raises like amounts either through subscriptions or In 
appropriation from the County Commissioners, who were di-. 

rected to make the necessary levies. On September 30, 19,17, 
the sum of $4,000 had not been expended. If the required 
moneys were raised locally, and the hospital has been or is being 
erected, then the balance should not be reverted, but should be 
used for the purposes for which it was appropriated, subject 
to the conditions of the act. I would suggest communicating 
with the Tuberculosis Commission in order to ascertain the situ- 
ation. _ 

Southern Maryland Emergency Hospital. Act 1916, Chap. 

251. This Act appropriates $10,000 for building the hospital, 
and provides that the appropriation is payable “at such time 
as the Board of Directors hereinafter provided for shall certify 
to the Treasurer of the State of Maryland that $5,000 has been 
realized either by private donation or by levy.” It is clear 
from the Act that this $10,000, which has not been expended, 

did not revert on September 30, 1917. The same Act appro- 
priates $3,000, payable “in quarterly instalments, from the 
time the said hospital shall be opened for the reception of 
patients, for the maintenance of said hospital until the next 
session of the General Assembly of Maryland.” This appro- 
priation has not been expended. It is clearly applicable for 
maintenance expenses from the time the hospital opens until the 
next session of the Legislature. It should not be reverted now. 
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I would suggest communicating with the institution in order to 
ascertain the situation. 

Printing Records and Briefs. $500.00. This appropriation 
was made by the Act of 1916, Chap. 685, page 1571. It is 
clearly intended to pay for State records and briefs which were 
printed during the fiscal year ending September 30, 1917. The 
balance should not be reverted so long as there are any bills 
outstanding for records and briefs printed during that fiscal 
year. I have previously asked you not to revert the unexpended 
balance of this appropriation until I could advise you whether 
any bills incurred for printing records and briefs during said 
fiscal year are still unpaid. I hope to let you have this informa- 
tion shortly. 

Ice Boat Annapolis. Act 1916, Chap. 685, page 1572. By 
and making necessary repairs to the ice boat Annapolis, said 
work to be done by the Harbor Board of Baltimore City through 
contracts let by the Board of Awards. The whole of this appro- 
priation was unexpended on September 30, 1917. This appro- 
priation, however, is not limited to the fiscal year 1916-1917, 
and it did not revert. I would suggest communicating with the 
Harbor Board in order to ascertain the status of the work. 

Baltimore Manual Labor School. Act 1916, Chap. 223, page 
448 (9), The sum of $2,000 was appropriated to this institu- 
tion for the fiscal year 1917. By Section 3, page 460, of the 
same Act this was required to be paid in equal quarterly instal- 
this Act $20,000 was appropriated for installing new boilers 
ments. One of these quarterly instalments has not been paid. 
The per capita system for charitable appropriations provided 
by the Act of 1916, Chap. 705, Sec, 4-A, was not, I understand, 
put into effect during the last fiscal year, but the appropriations 
for that year were paid quarterly as theretofore. I do not 
understand why a quarterly instalment of this appropriation 
remains unpaid. Unless there is some reason for this that I 
am not aware of, this unexpended balance should not be re- 
verted, but should be paid. 
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Maryland State University. Act 1916, Chap. 223, page 457 
(101). The sum of $25,000 was appropriated to this Univer- 
sity for the fiscal year 1917, for medical education, payable in 
equal quarterly instalments. Of this sum, $5,774.9/ was un- 
expended on September 30, 1917. Unless there is some reason 
for this which I am not aware of, this balance should not be 
reverted, but should be paid. 

National Junior Republic. Act 1916, Chap. 223, page 441 
(7). The sum of $3,000 was appropriated to this institution 
for the fiscal year 1917, payable in equal quarterly instalments. 
Of this sum, $750.00, or one quarterly instalment, was unex- 
pended on September 30, 1917. Unless there is some reason 
for this which I am not aware of, this balance should not be 
reverted, but should be paid. , 

Very truly yours, 
Albert C. Ritchie., Attorney General. 

Fiscal—Appropriations—Unexpended Balance, Does Not 

Revert When Contracts Outstanding—State Roads 
Commission. 

November 16, 1917. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 
Dear Mr. McMullen: I beg to reply to your favor of 

November 14th. 
By the Act of 1916, Chap. 685, page 1570, there was appro- 

priated to the State Roads Commission, for the fiscal year end- 
ing September 30, 1917, the sum of $300,000, or so much 
thereof as may be necessary, for the building of State aided 
roads. I understand that at the close of the said fiscal year 
there was a balance to the credit of the State Roads Commis- 
sion, for State aided road work, of $113,401.49, and that at the 
same time there were outstanding contract obligations for such 
work amounting to more than the said balance. \ou ask 
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whether the said balance is now available to meet these out- 
standing obligations. 

I beg to advise you that the balance is available for this pur- 
pose, as decided by the Court, of Appeals in McMullen vs. State 
Hoads Commission, 130 Md. 541. 

I return you Mr. Zouck’s letter, and his statement of out- 
standing obligations. 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 

J 

Fiscal—Bohds—Sinking Funds—Coupon Bonds May be 
Cancelled and Registered Certificates Issued In- 
stead. 

February 19, 1917. 
Hon. Hugh A. McMullen, 

State Comptroller, 

Annapolis, Maryland. 

Dear Mr. McMullen: As requested by you, I have care- 
fully considered the State’s right to cancel those coupon bonds 
•of certain State bond issues which are now owned by the State 
as part of the sinking funds, and to issue in lieu thereof regis- 
tered certificates which shall, respectively, be for the aggregate 
amount of the bonds of each issue owned by the State. 

The advantage in doing this lies in the much smaller safe 
deposit space which would be required for the certificates, and 
the consequent saving in rental, and in the payment of interest 
by check or draft, instead of through the cutting and deposit 
of a very great number of coupons. 

The bond issues in question, part of which are now held in 
the sinking funds, are the following: 

Three Million Dollar Loan of 1916, Act of 1916, Ch. 681. 
Treasury Relief Loan of 1916, Act 1916, Ch. 142. 
State Roads Loan of 1914, Act 1914, Ch. 267. 
State Omnibus Loan of 1914, Act 1914, Ch. 791. 
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Technical School Loan of 1912, Act 1912, Ch. 90. 
Second Insane Hospital Loan, Act 1912, Ch. 187. 
State Loan of 1912, Act 1912, Ch. 370. 
Consolidated State Loan of 1913, Act 1912, Ch. 749. 
Maryland State Hormal School Loan, Act 1912, Ch. 776. 
State Insane Hospital Loan, Act 1910, Ch. 250, p. 234. 
Sanatorium Loan, Act 1910, Ch. 411, p. 240. 
Public Highways Loan, Act 1910, Ch. 116, p. 307. 
State Hoads Loan, Act 1908, Chap. 141, p. 254. 

Each one of these acts provides that “such portions of said 
certificates shall be registered and such portions shall have in- 
terest coupons attached thereto, as the Governor, Comptroller of 
the Treasury and Treasurer, or a majority of them, shall deter- 
mine.” 

The Governor, Comptroller and Treasurer did in each case 
determine, at the time the above bonds were respectively issued, 
that they should be coupon bonds, and they were issued in that 
form. These officials, however, had the clear power to deter- 
mine that the bonds, or any portions thereof, should be issued 
in the form of registered certificates. I have carefully exam- 
ined all the provisions of the Code relating to the sinking fund 
and the public debt (Art. 19, Sects. 31-34; Art. 31, Sects. 1-2; 
Art. 78-A; Art. 81, Sec. 194; Art. 95, Sects. 8-11, 16-31), and 
I find nothing to prevent the surrender and cancellation of the 
coupon bonds of the above issues which now form part of the 
State’s sinking funds, and the issue in lieu thereof of registered 
certificates, which shall be, respectively, for the aggregate 
amount of the bonds of said issues which are now owned by the 
State. 

I, therefore, am of opinion that the Governor, Comptroller 
and Treasurer have the power to cancel the coupon bonds in 
question, and issue registered certificates in lieu thereof. 
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These certificates will not be negotiated, but will continue to 
be held by the State, and I see no reason why they may not be 
printed, instead of engraved. 

Very truly yours, 
Axbert 0. Ritchie, Attorney General. 

Fiscal—Bohds—.Successful Bedder Rot Entitled to In- 
terest on Deposit. 

January 12, 1917. 
Lion. Jokn M. Dennis, 

State Treasurer, 

Annapolis, Maryland. 
Dear Mr. Dennis : I beg to- reply to your recent favor in 

which you ask my opinion as to whether Messrs. Owen Daly & 
Company, successful bidders for $900,000 Bonds of the Three 
Million Dollar Loan of 1916, are entitled to an allowance of 
interest at 4%, which is the rate the bonds bear, on their de- 
posit of $45,900, frojm December 21, 1916, when the deposit 
was made, to February 1st, 1917, when settlement will he made. 

If such interest were proper to be allowed, it would only 
amount to a little over $200, but in my opinion it should not be 
allowed at all. 

The bonds are to- be issued under the Act of 1916, Chap. 681, 
and Section 4 of that Act provides that bids are to be received 
“under such regulations as may be made in the discretion of 
the Governor, Comptroller of the Treasury and Treasurer, or 
a majority of them.” One of these regulations is thus ex- 
pressed in the advertisement for bids: “Each bid must be ac- 
companied by a certified check upon some responsible banking 
institution, drawn to the order of the Treasurer of Maryland, 
for five per cent, of the amount of such bid.” The $45,900 in 
question is the amount of the certified check deposited by 
Messrs, Owen, Daly & Company when they made their bid, 
under the above requirement. The check has, I understand, 
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been deposited with the State’s funds, at 2^/2 per cent, interest. 
There will be no interest adjustment on the bqnds themselves,, 
because interest on them does not begin until February 1, 1917,. 
the day of delivery. 

In my opinion, the $45,900 in question constitutes a pay- 
ment by the successful bidder on account of the purchase price 
of the bonds. As such, it is retained by the State until the 
date of settlement, and if the purchase is then consummated, it 
is deducted from the total amount due the State, and the pur- 
chaser will pay the difference. If the purchaser does not con- 
summate the purchase, then the deposit is retained by the State 
either as a forfeit or at least on account of compensation for' 
any loss which the State may thereby suffer. 

In either case, the deposit should be regarded as the State’,s 
money, just as a deposit on account of any purchase price is 
regarded; and being the State’s money, the State is entitled to 
any interest which it bears, and the purchaser is not entitled to 
any allowance therefor. 

I return you the letter from Messrs. Owen Daly & Company. 
Very truly yours, 

Albert C. Ritchie, Attorney General. 

Fiscal—'Boxus—War Loan of 1917, Legality of. 

August 15, 1917. 

lion. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 
Dear Sir: With reference to the State of Maryland bonds,, 

thus descrihed— 
$500,000 part of “War Loan of 1917,” dated August 15, 
1917, 4% Bonds, $1,000 denomination, maturing August 
15, 1918,— 

which were awarded to the successful bidders at public sale on: 
August 9, 1917, I beg to advise you as follows : 



1. The said bonds are authorized by the Act of the General 
Assembly of Maryland of 1917, Chapter 3. 

2. The said Act of Assembly is valid and constitutional. 
3. All of the formalities prescribed by law for the issue of 

said bonds have been legally and duly complied with. 
4. The said bonds have been duly delivered to the pur- 

chasers referred to, and the purchase price fully paid. 
5. The said bonds, as issued, are in form in accordance with 

said Act of Assembly, are duly signed by the proper officers, 
and are the legal, valid and binding obligation of the State of 
Maryland. 

Very truly yours, 
Albert C. Ritchie, Attorney General 

Fiscal—Bonds—War Loan of 1917—Discretion of Execu- 
tive Committee of Maryland Council of Defense in 
Expending^—Prison Farm. 

August 22, 1917. 
Gen. Carl R. Gray, 

Chairman, Maryland Council of Defense, 
703 Union Trust Building, 

Baltimore, Maryland. 
Dear Mr. Gray : I am advised that there is some misunder- 

standing among the Executive Committee of the Maryland 
Council of Defense, or some of its members, as to the opinion 
I orally expressed at the Committee’s meeting on August 21st 
upon the province and power of the Committee with respect to 
the expenditure of part of the War Loan of 1917 for a prison 
farm. I, therefore, wish to put my opinion upon the subject 
in writing. 

By the Act of 1917, Chapter 15, the State Board of Prison 
Control, with the approval of the Governor, is authorized and 
empowered to acquire land for the purpose of establishing there^ 
on a prison farm, the expense to be paid either out of any 
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moneys in the Treasury available therefor and not otherwise 
appropriated, or out of any moneys appropriated for such pur 
pose; in the latter event, the Act provides that such payments 
shall he made on the -order of the Executive Committee of the 
Maryland Council of Defense, with the approval of the Gover- 
nor, such orders to be directed to the Comptroller, who is then 
to draw his warrant upon the Treasurer in the usual way. 

The only moneys appropriated for the purpose of a prison 
farm are the proceeds of the War Loan of 1917, authorized by 
the Act of 1917, Chapter 3; and I understand that the State 
Board of Prison Control, acting under the authority conferred 
by the Act of 1917, Chapter 15, has determined or agreed to 
acquire land for a prison farm, and has applied to your Com- 
mittee for the payment of the purchase price out of the pro- 
ceeds of the $500,000 of the War Loan of 1917 already issued. 

The question presented is, what is the province and power of 
your Committee in the premises ? 

The Legislature' of 1917, of course, had in mind the establish- 
ment of a p'rison farm as one of the emergency measures called 
for by the war. This is shown by the passage of Chapter 15 of 
the Acts of 1917, which authorized the State Board of Prison 
Control to establish a prison farm, and which Act (like all the 
other important legislation passed at the extra session) stated 
that it was an emergency law. It is also shown by Chapter 3 of 
the Acts of 1917, the War Loan Act, which included a prison 
farm as one of the various objects for which the War Loan was 
authorized to be spent, and declared all of these purposes to be 
necessary. 

But the Legislature was confronted with the situation that in 
that early stage of the war it could not foresee with certainty 
what would really prove to be the purposes which ought to be 
provided for out of the War Loan. The Legislature recognized 
that at least some of the purposes which then seemed to it nec- 
essary, might in the future prove not necessary, or might in the 
future be surpassed by others more essential. At any moment 
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developments might occur which would change entirely the 
objects for which it was necessary to spend the War Loan. 

F°r these reasons, the Legislature did not designate in the 
War Loan Act the purposes for which the War Loan must be 
spent, but left the determination of this question to your Com- 
mittee, as well as the determination of how much should be 
spent from the War Loan upon such purposes as your Com- 

mittee might select. 
The \\ ar Loan Act specifies a number of purposes which the 

Legislature, at the time the Act was passed, deemed necessary, 
and one of these purposes was a prison farm. But the Act ex- 
piessly provides that the proceeds of the loan are to be used, “as 
far as the same are required, and in the manner and subject to 
the discretion hereinafter more particularly described, for any 
01 all of the purposes named; and the Act then further pro- 
vides that your Committee, with the approval of the Governor, 

shall, from time to' time, investigate and determine the pur- 
poses aforesaid for which, or for some or any of which, the pro- 
ceeds of the loan hereby authorized, or any part or parts there- 
of, shall be expended, and may, from time to time, apportion 
said moneys among said purposes in such amounts as they deem 
proper. No moneys shall be expended from the proceeds "of this 
loan, or any part or parts thereof, for any of the purposes 
authorized by this Act other than such of said purposes as may, 
from time to time, be so determined, nor shall any of such 
moneys be expended for any purpose so determined in excess 
of the amount apportioned, from time to time, to such purpose 
as aforesaid.” 

The prison farm Act provides, as already shown, that the 
expenses authorized by that Act may be paid “out of any moneys 
appropriated for such purposes,” and the only moneys appropri- 
ated for such purposes are the proceeds of the War Loan. The 
proceeds of the War Loan can, of course, only lie spent in the 
manner provided by the AVar Loan Act, and that Act. while 
naming the prison farm as one of the purposes for which the 
loan may be spent, yet expressly gives your Committee the dis- 
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cretion to select and determine which of the purposes named in 
the Act are the purposes for which the War Loan shall be ex- 
pended, and to determine also the amount which shall be ex- 
pended from the War Loan upon such of said purposes as your 
Committee thus, in its discretion, selects. 

It follows that whether any part of the War Loan shall be 
expended for a prison farm, or whether no part of the War Loan 
shall be expended for such purpose, is for your Committee, m , 
its discretion, to determine. 

In deciding this question, you should, of course, give due con- 
sideration to "the fact that the Legislature, when it met in June, 
1911, believed that a prison farm should be provided; but you 
should also bear in mind that at the same time the Legislature 
confided to your Committee the discretion and the responsibility 
of determining, as final judges, whether, in the light of all the 
circumstances, any part, of the War loan should be spent for 
that purpose or not. 

In the event that your Committee determines that any part 

of the War Loan is to be spent for a prison farm, then it is for 
your Committee, in its discretion, to determine how much of the 
War Loan should be spent for that purpose. 

Very truly yours, 
Albert C. Ritchie,, Attorney General 

Fiscal—Bonds—Wab Loan of 1917—Discs,etioh of Exec- 
utive Committee of Maryland Council of Defense in 
Expending—Water Supply at House of Correction. 

November 26, 1917. 

L. R. Meekins, Esq., 
Secretary, .17(irylfou! Gonncil of Defense, 

703 Union Trust Building, 
Baltimore, Maryland. 

Dear Mr. Meekins: I beg to reply to your favor of 
November 20th, in which you ask whether the Executive Com- 
mittee of the Maryland Council of Defense is authorized to ap- 
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propria,te $2,300 from the proceeds of the War Loan of 1917, 
foi the purpose of protecting from deterioration during the 
winter months certain uncompleted work on the water supply 
of the House of Correction. 

The Act of 191/, Chapter 3, authorizes the Executive Com- 
mittee to expend the proceeds of said loan upon any and all 
purposes, not specifically enumerated, “as may be deemed nec- 
essary and propei’, in the discretion of the Executive Commit- 
tee,” with the Governor’s approval, “for the defense of the 
State, the safety of its people and the protection of property, 
and to aid the State or the United States in the present war”; 
these purposes are to be “liberally construed,” any appropria- 
tion which can “fairly be said to be desirable or appropriate to 
effectuate them is authorized, and the Executive Committee is 
given full power to “investigate and determine” the purposes, 
subject only to the Governor’s approval. 

I do not know exactly what the circumstances surrounding 
the proposed appropriation are,'but if the Executive Commit- 
tee, in its discretion, considers these circumstances such as to 
make the appropriation fairly desirable and appropriate to be 
made for the safety of the people or the protection of property 
during the present war, and if the Committee considers that the 
necessity for the appropriation may fairly be said to be due to 
the war, then the Committee has the clear legal right to make 
it; and the Committee is the sole judge of these questions, sub- 
ject only to the approval of the Governor. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Fiscal—'Clerks op Circuit Courts—Accounting foe Fees. 

April 25, 1917. 
Hon. Hugh A. McMullen, 

State Comptroller, 
Annapolis, Maryland. 

Dear Mr. McMullen: I beg to reply to your favor of 
April 21st, in which you ask whether Mr. William E. Watson, 
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Clerk of the Circuit Court for Queen Anne’s County, can now 
correct his account to your office by crediting himself with cer- 
tain office expenses for which the county has already paid. 

I am myself in receipt of a, letter from Mr. Watson, in which 
he asks whether Clerks of Court are allowed to charge any 
excess in the fees of their office received during any one year 
over $3,000 and office expenses, against the amount by which 
the fees received during a previous year fell short of $3,000 
and office expenses. 

This, of course, cannot he done, as it is prohibited by Art, 
15, Sec. 1 of the Constitution, which requires the Clerks to ac- 
count each year for the excess of receipts during the year over 
$3,000 and office expenses, any failure to comply with this re- 
quirement for 30 days after the expiration of the year to result 
in vacating the office. 

Answering your inquiry, I do not see how the Clerk can 
charge the State with the cost of record books, stationery or 
other office expenses for which the county has already paid the 
Clerk, under Bagby’s Code, Art. 17, Sec. 11. If this could be 
done, then the Clerk would be charging the State for expenses 
for which the county has paid, and in the present case the 
result would be to give the Clerk a compensation for the year 
in excess of $3,000, because the compensation with which the 
Clerk has credited himself for the year is $3,221.66, and of this 
sum $221.66 is the amount which the Clerk now desires to 
charge against the State for the above office expenses, for which, 
he says, the county has already paid. To permit this would 
lie to allow the Clerk $221.66 more than his constitutional 
salary of $3,000. 

Inasmuch as the county has already paid this $221.66 to the 
Clerk, and as a charge now of the same amount against the 
State’would result in giving the Clerk a greater compensation 
than the law permits him to receive, he must, of course, account 
to the State for this $221.66. 

Very truly yours, 
' Albert C. Ritchie, Attorney General 
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I' rscAL—Clerk of Circuit Court for Juvenile Causes, 

Compensation of. 
April 2, 1917. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 
Dear Mr. McMullen: I beg to reply to your favor of 

March 27th, in which you say that Mr. Clarence D. Perry, one 
of the Deputy Court Clerks of the Circuit Court for Wicomico 
Counly, has been selected as Clerk of that Court when sitting 
in Juvenile Causes under the Act of 1916, Chap. 326, and that 
the Court asks you to approve an increase in his salary of $300 
per annum for his services as such Juvenile Clerk; and you ask 
whether this proposed increase is properly submitted to you for 
your approval, or whether the same is payable by Wicomico 
County. 

The Act of 1916, Chap. 326, authorizes the Circuit Courts 
of the Counties to designate one of their number to try juvenile 
cases, the judge designated to be known, when so sitting, as the 
Circuit Court for the County sitting in Juvenile Causes. The 
Act confers new jurisdiction and duties upon the Circuit Courts 
and upon the Clerk and one of the Deputy Clerks. The new 
duty imposed upon the latter is the duty of acting as Clerk of 
the Circuit Court sitting in Juvenile Causes. The Act itself 
provides, in Section 15, that it “shall be construed as conferring 
additional and supplementary powers and jurisdiction on the 
Circuit Courts for the several counties.” 

The Act provides that certain of the expenses which it neces 
sitates shall be paid by the counties. These expenses are the 
cost of printing forms (Section 5), the salaries of the probation 
officers (Section 6), and the Court costs (Section 11), except 
in cases where the Court costs are placed upon the petitioner 
or the parent (Section 10). 

While, however, the Act imposes upon one of the Deputy 
Clerks the additional duty of acting as Clerk of the Circuit 
Court sitting in J uvenile Causes, it makes no provision at all 
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for any increase in his salary for so acting, or for the manner 
of payment of any such increase. 

Since the Act simply adds to the duties of one of the Deputy 
Clerks, without making provision for any increased compensa- 
tion therefor, it follows that no change is made in either the 
amount or the manner of payment of the salary of such Deputy 
Clerk, so that his salary is still fixed by the Comptroller, under 
Bagby’s Code, Art. 17, Sec. 16, and is payable in the same 
manner as heretofore. 

It follows that it is for the Comptroller to determine whether 
or not he approves an increase of $300 per annum in the salary 
of the Deputy Clerk selected as Juvenile Clerk in Wicomico 
County, and the Comptroller’s approval of such increase will, 
of course, depend upon whether or not he considers that the 
additional duties imposed upon the Deputy Clerk warrant it. 

Very truly yours, 
Axbert C. Ritchie, A.tto'mcy GencTCil. 

Fiscal Clerk of Circuit Court of Washington County 
 Cost of Indexing Band and Judgment Records- ■ 
Office Expenses. 

January 2, 1917. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 
Dear Mr. McMullen: I beg to reply to your favor of 

December 15th, 1916, in which you ask my opinion upon the 
validity of the Act of 1916, Chapter 26. 

This Act authorizes the Clerk of the Circuit Court for Wash- 
ington County to make a general index of the Land and Judg- 
ment Records of Washington County from 1777 to 1916, ac- 
cording to the most approved system now in vogue. 

The Act further provides that the work is to be done eithei 
by contract or individual employment, subject to the approval 
of the Judge, and that the County Commissioners are “author- 



ized and required to levy upon the assessable property of said 
county, in the usual manner by law provided, a sum sufficient 
to pay for said indexing, unless the receipts of said clerk’s office 
from fees for services rendered therein over a period not longer 
than three successive years shall be sufficient to pay for said 
indexing, after all the office expenses and salary of said clerk 
shall be paid, in which event said work of indexing said Land 
Records and said Judgment Records shall be paid out of the 
fees so remaining for such period;,any deficit created thereby 
to be provided for by levy of the County Commissioners as 
herein provided.” 

Article 15, Section 1 of the Constitution requires every 
Clerk of Court to pay over yearly to the State Treasurer the 
excess of his fees over the sum he is entitled to receive for salary 
“and for the expenses of his office.” Article 3, Section 45 and 
Article 4, Section 26 of the Constitution also recognize the 
Clerk’s right to pay compensation to deputies and office expenses 
out of the fees, and Bagby’s Code, Art. 17, Sections 11, 13 and 
16 recognize the same right. 

It is thus clear that the Clerk’s “office expenses,” as well as 
salaries, are required by the Constitution to be-paid from the 
fees, and the State is only entitled to the excess which remains 
after such salaries and office expenses have been paid. 

Since the Constitution does not prescribe what shall consti- 
tute office expenses, it follows that the Legislature itself can 
do so. 

Pecil vs. County Commissioners, 121 Md. 696, 87 
Atl. Rep. 1106. 

This is what the Legislature has done by the Act of 1916 
Chapter 26. The effect of that Act Is, I think, to make the 
cost of the indexing one of the Clerk’s office expenses for the 
next three years. 

For this reason, it is my opinion that the Act is valid. 
I do not think, however, that the Clerk should simply report 

to your office that a balance of $4,259.02 has been retained for 
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the indexing. He should be required to render “a full and 
accurate” account of the expenditure of this sum, just as he 
must do with respect to all his other offifee expenses, under 
Bagby’s Code, Art. 17, Sects. 13 and 16. Then if, at the end 
of the three year period, the fees retained are more than enough 
to pay for the indexing, the balance will belong to the State. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Ibscal—Common Free School Fund, Origin and Distribu- 
tion OF. 

October 2, 1917. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 
Dear Me. McMullen : I received your favor of Septem- 

ber 25th, in which you say that the object of your inquiry of 
September 14th was to ascertain why the counties of Allegany, 
Charles, Calvert and Garrett do not share in the Common Free 
School Fund shown in Statement F-A of the Comptroller’s 
Annual Report. . 

Col. Hopkins has called my attention to the Report made m 
1916 by the General Education Board of Hew York to the 
Maryland Educational Survey Commission, which on pages 
137 to 140 explains the origin and method of distribution of 
the Common Free School Fund. This report, in referring to 
the portion of the fund which is the subject of your inquiry, 
says on pages 137-138: 

“The first item consisted of an investment of $278,000 
derived from taxes upon state bank stock, collected m the 
first instance in 1816, and yielding in 1914 an income of 
$6 000. The original intention was to distribute annu- 
ally to the counties in equal shares the entire amount of 
taxes collected. It, however, so happened that for years 
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certain counties had no schools upon which they could 
properly spend their money. Their unexpended share was 
accordingly left with the State Treasurer and held for 
them as a permanent investment. The amounts now so 
held vary from $21,400 in ,the name of Frederick County, 
to $4,300 for St. Mary’s. Baltimore City, Allegany, 
Charles, Calvert and Garrett counties do not now partici- 

pate in this fund, they having used in times long past 
their full share in the current support of their schools. 
Hence, while the other counties now receive from this fund 
annually from $150 to $750, nothing at all is received by 
these four counties and the City of Baltimore.” 

You will see from this that the fund was created in 1816, 
and was intended for distribution among all the counties for 
school purposes; but that at that time many of the counties had 
no schools, and, therefore, such counties did not receive any 
distribution until they did have them. The counties of Alle- 
gany,. Charles, Calvert and Garrett have long ago used up their 
allotments of the fund, and for this reason these four counties 
no longer receive any distribution. I hey have already received 
their full shares. The other counties have received their allot- 
ments in varying amounts and at varying times, and for this 
reason their present allotments are unequal. 

To locate and examine all the early legislation upon this sub- 
ject would involve a very great deal of time and labor, and in . 
view of the Report of the General Education Board, I do not 
think this is necessary. That Report was prepared with great 
pains and after thorough investigation, and may be regarded 
as entirely trustworthy. You may safely rely upon the answer 
to your inquiry which the Report gives. 

jYery truly yours, 

Albert C. Ritchie, Attorney General. ■ 
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Fiscal—Liberty Bonds, Bight of Board of Forestry to 
Invest in. 

June 5, 1917.. 

F. W. Besley, Esq., 

State Forester, 

532 N. Howard St., 

Baltimore, Maryland. 

Dear Mr. Besley: I beg to reply to your favor of May 
28th, in which you ask whether the Board of Forestry can leg- 
ally invest in Liberty Bonds the appropriation of $8,500, with 
accrued interest, made by the Act of 1912, Chap. <94 (Bagby s 
Code, Art. 39-A, Sec. 21), for the acquisition of a tract of land 
in Washington County on which is situated Old Fort Frederick, 
and also a balance of $14,000 remaining from the appropriation 
made by the Act of 1912, Chap. 749 (Bagby’s Code, Art. 39-A, 
Sec. 20), and by the Act of 1914, Chap. 209, for the purchase 
of land along the Patapsco River. 

The acts making these appropriations are so worded as to 
restrict their use to the purposes specifically designated in the 
acts. See Section 2 of Act 1912, Chapter 794, and Sections 
7 and 12 of Act 1912, Chapter 749. 

The State Board of Forestry has, therefore, no legal power 
to apply these funds to the purchase of Liberty Bonds. 

In view of the provisions of the two acts, and also of the 
Act of 1906, Chap. 294, Sec. 15 (Bagby’s Code, Art. 39-A, 
Sec. 15), I do not quite understand what right the Treasurer 
had to pay these funds over to your Board, except as they were 
needed for the purposes authorized, hut your inquiry does not 
involve this question. 

Very truly yours, 

Albert C. Ritchie,, Attorney General. 
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Fiscal Liberty Lon its, Stn’kint; Funds May be Invested 

IN. 
October 11, 1917. 

Hon. John M. Dennis, 
State Treasurer, 

Union Trust Building, 
Baltimore, Maryland. 

Dear Mr. Dennis: T have your favor of October 10th, in 
which you ask whether the Eoard of Public Works may law- 
fully invest the moneys now belonging to the sinking funds of 
the several State loans mentioned by you, in United States 
Liberty Bonds. 

I have examined all of the acts under which the several loans 
in question were issued, and none of them limit the power of 
the Board of Public Works to invest the sinking funds. I, 
therefore, beg to advise you that in my opinion the sinking 
funds mentioned by you may be invested by the Board of Public 
Works in United States Liberty bonds, under Sections 26, 29 
and 31 of Article 95 of Bagby’s Code. 

Very truly yours, 

Albert C. Bitchie, Attorney General. 

Fiscal Maryland State College of Agriculture^— 

Athletic Grounds. 

February 10, 1917. 
Samuel M. Shoemaker, Esq., 

President, Board of Trustees, 
Maryland State Callege of Agriculture, 

816 Fidelity Building, 
Baltimore, Maryland. 

Dear Mr. Shoemaker: As requested by you, I have con- 
sidered your Board’s power to expend part of your appropri- 
ation in making certain improvements to the athletic grounds 
at the college. 



222 

The appropriation is for “maintenance” (Act 1916, Chap. 
685, page 1573), but I think that this word should receive a 
liberal construction, so as to include such expenditures as may 
be reasonably and fairly necessary to maintain the College as 
a modem, up-to-date and progressive institution. 

It seems to me that athletic grounds are entirely proper for 
this purpose, and they should, of course, be kept up to the 
proper standard. If, therefore, the improvements in question 
are, in the Board’s opinion, reasonable and proper to be made, 
then I think that your Board has the power to use part of your 
appropriation in making them. 

Very truly yours, 
Albert C. Ritchie., Attorney General. 

Fiscal—Rosewood State Traiuhstg School, Disposition of 
Patient’s Share in Estate. 

November 9, 1917. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 
Dear Mr. McMullen: I beg to reply to your favor of 

October 19 th, in which you ask what disposition you should 
make of the sum of $378.94, which has been paid to you as 
the distributive share of Myrtle V. Beane, an inmate of the 
Rosewood State Training School, in the estate of a deceased 
relative. 

This sum should be paid to the institution, for the main- 
tenance of Miss Beane. See Sections 46, 46a, 46b and 3a of 
Article 59 of Bagby’s Code, as amended by the Act of 1916, 
Chap. 566. Rone of the inmates of Rosewood are chargeable 
to any of the counties or to Baltimore City, so that the $100 
referred to in Section 3a and 45 should not be deducted. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Fiscal Sheriff of Allegany County—Fines, Disposition 

of. 

' ■ February 1, 1917. 
John R. Sullivan, Esq., 

Sheriff, 

Annapolis, Md. 
Dear Sir: I beg to reply to your favor of January 22nd, 

relative to the disposition of certain fines received by you as 
Sheriff of Anne Arundel County. 

X beg to advise you that under Article 38 of Bagby’s Code, 
the Act of 1912, Chap. 615, Art. 87, Sections 39 and 42 of 
Bagby’s Code, and the case of State vs. Green, 120 Md. 681, 
the fines in question should be disposed of as follows: 

1. Fines for Sunday selling, under Bagby’s Code, Art. 27, 
Sec. 437. 

2. Fines for gaining tables, under Bagby’s Code, Art. 27, 
Sections 214, etc., and 222. 

3. Fines for selling liquor without license, under Act 1906, 
Chap. 119. 

4. Fines for disturbing the peace, drunkenness and dis- 
orderly conduct, under Bagby’s Code, Art, 23, Sections 101, 
102 and 103. 

In all of the above cases, one-half of the fines should be paid 
to the Clerk of the Circuit Court for the use of the law library 
and the other one-half to the informer, if any. If no informer, 
then this latter one-half to the State Treasurer. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Fiscal—Sheriff of Baltimore County-—Fees, Account- 
ing for—Office Expenses—Salary. 

January 2, 1917. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. „ 
Dear Mr. McMullen: I beg to reply to your favor of 

December 21st, 1916, in which you ask my opinion upon the 
validity of the Act of 1914, Chap. 381, amending Section ?>77 
of the Act of 1908, Chap. 495, pages 386 and 49?. * 

This Act provides that the Sheriff of Baltimore County shall, 
receive: 

1. An annual salary of $3,000, to bet paid in monthly instal- 
ments by the County Commissioners. 

2. An annual allowance of $5,500 for the expenses of his 
office, to be paid in monthly instalments by the County Com- 
missioners. 

3. The annual sum of $300, for transferring prisoners to 
and from penal institutions. 

The Act further provides that the Sheriff shall report his 
fees monthly to the County Commissioners, and pay over the 
same to the Treasurer of Baltimore County upon the order of 
the County Commissioners. 

In Cecil vs. County Commissioners, 121 Md. 696, reported 
in full in 87 Atl. Rep. 1106, the Court of Appeals held that 
provisions in the Anne Arundel County statute, Act 1912, 
Chap. 23, similar to the above provisions, were valid. 

The Sheriff cannot, however, receive more than $3,000 as his 
annual compensation, and he is, therefore, not entitled to re 
tain any balance of the $5,500 allowed him for office expenses 
or of the $300 allowed him for transferring prisoners, which 
may remain over and above the expenditures actually made for 
these purposes. 

The result is that the Sheriff may retain $3,000 out of the 
fees of his office for his annual salary (which amount he will, 
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of course, use in reimbursing tbe County for the like amount 
of salary which the County paid him), and he may also he 
allowed for his office expenses up to but not exceeding $5,500, 
and for the expense of transferring prisoners up to but not ex- 
ceeding $300.00. 

The excess of the Sheriff’s fees over and above his $3,000 
salary, plus the amount actually expended for office expenses, 
which must not exceed $5,500, and plus the amount actually 
expended in transferring prisoners, which must not exceed 
$300, belongs to the State under Article 15, Section 1 of the 
Constitution. Under the same section the Sheriff must, of 
course, report annually to your office. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

h iscal Somerset County Clam Law, Disposition of 

Fines Under. 

January 12, 1917. 
Hon: Hugh A. McMullen, 

State Comptroller, 
Annapolis, Maryland. 

Dear Mr. McMullen: I beg to reply to your two recent 
letters asking my opinion as to the disposition which should 
be made of fines collected for violations of the Somerset County 
Clam Law, Act 1916, Chap, 179, Sec. 6. 

This Act is silent as to how the fines are to be disposed of, 
and the question involves the application of several local and 
general laws. 

The Act of 1884, Chap. 510, applicable to Somerset County, 
provides that “all fines and penalties received by any Justice 
under the provisions of this Act shall be accounted for and 
wholly paid without abatement or deduction therefrom by such 
Justices to the County Commissioners of the County wherein 
they are collected for the use of the County.” 

This Act is codified in the Code P. L. L. 1888 as Sections 
135, 136 and 137 of Article 20, title “Somerset County,” and 
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I do not find that it has ever been repealed or affected by the 
subsequent legislation, to which I will simply refer. 

Act 1890, Chap. 618. 
Bagby’s Code, Art. 52, Sec. 12. 
Bagby’s Code, Art. 38, Sects. 2, 4. 
Bagby’s Code, Art. 87, Sects. 39, 42. 
Banner’s Case, 83 Md. 648. 
Green’s Case, 120 Md. 681. 

While the Conservation Commission has, of course, control 
over the Conservation Fund (Act 1916, Chap. 682, Sec. 9), 
yet the statutes specify what that fund shall consist of ^ (Bagby s 
Code, Art. 72, Sec. 31 and other sections), and there is no pro- 
vision for bringing the fines in question within it. 

It is, therefore, my opinion that fines collected for violations 
of the Somerset County Clam Law should be paid to the County 
Commissioners for the use of the county, under the Act of 

1884, Chap. 510, Sec. 4. 
Very truly yours, 

Albert 0. Ritchie, Attorney Geneva!. 

Ftsoal—State’s Attorney of Baltimore City Office 
Expenses, Comptroller May Inquire Into. 

February 19, 1917. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 

Dear Mr. McMullen: I beg to reply to your favor of 
February 14th, in which you ask whether your office has any 
authority and control over the expenditures of the State’s Attor- 
ney of Baltimore City. 

The salary of the State’s Attorney of Baltimore City is paid 
out of the fees of his office. Constitution, Article 6, Section 9. 
The State’s Attorney is, therefore, one of the officers who re- 
ports and accounts to the Comptroller, under Article 15, Sec- 
tion 1 of the Constitution. This section provides that the ex- 
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cess of fees over what “he is by law entitled to retain” as salary 
and for the expenses of his office, shall be paid to the State. 

There is no law regulating the expenses of the office of the 
State s Attorney of Baltimore City, or prescribing what they 
may or may not include. The question as to any particular 
item would, therefore, be, whether it could fairly be said to con- 
stitute a reasonably proper office expense charge. 

The law does not confer upon the Comptroller any specific 
authority to determine this question, but it is nevertheless your 
right, as the financial officer of the State, to question the pro- 
priety of any charge in the disbursement account of the State’s 
Attorney of Baltimore City. If any particular disbursement 
is not a proper office expense charge, then it should not have 
been paid, and its payment, therefore, would necessarily reduce 
the excess fees to which the State is entitled. Inasmuch as vou 
are the officer to whom the State’s Attorney of Baltimore City 
reports, I think it entirely proper for you to question any dis- 
bursement charge in his report which you may think improper. 

As I have said, however, you have not the authority to decide 
the question; and if the State’s Attorney of Baltimore City in- 
sists that any particular item is a proper expense of his office 
and you insist that it is not, the only way to settle the dispute 
is by resort to the courts. 

I return you Mr. Broening’s report for 1916. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Fiscal-—State Accident Fund—Payment of Awards 
From:. 

March 27, 1917, 
J. Milton Reifsnider. Esq., 

Chairman, State Industrial Accident Commission, 
Equitable Building, 

Baltimore, Maryland. 
Dear Mr. Reifsnider : As I told you orally the other day, 

I have considered the legality of the payment to your Com- 
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mission bv the State Treasurer, on warrant from the Comp- 
troller, of the sum of $5,000 out of the State Accident Fund, 
which sum will be used by your Commission in paying awards, 
thus avoiding the delay necessarily incident to requisitioning the 
Comptroller for each award, and enabling you to pay all awards 
promptly as made. At the end of each month you will requisi- 
tion the Comptroller for an amount equal to the amount drawn 
during that month from the $5,000, and you will maintain the 
$5,000 fund by thus reimbursing it each month for each month s 
disbursements. 

Under the law the State Treasurer is the custodian of the 
State Accident Fund, and the legality of making your Com-, 
mission the custodian of part of it is not clear. 

Bagby’s Code, Art. 101, Sections 16, 17, 20, 
24; 25, 27, 28, 37, 52, 64. 

The prompt payment of awards to dependents is, however, 
extremely desirable, and the plan you propose will accomplish 
this with no risk of impairing the State Accident Fund, unless 
something entirely unforseen happens to it while m your han s. 
The Comptroller" and the Treasurer are, therefore, willing to 
advance your Commission the $5,000 to be used as above in- 
dicated, provided the members of your Commission will exe- 
cute a bond, approved by me, for themselves and their suc- 
cessors in office, guaranteeing the repayment of the money when- 

I have prepared such a bond, which will, I think, fully pro- 
tect the State, the Comptroller and the Treasurer from any 
possible loss, and the State Accident Fund from any possible 
impairment, by reason of the payment out of it of the sum in 
question. I enclose this bond to you, and if you will have i 
executed, with corporate surety, and send the same to the 
Comptroller, the money will be advanced on the proper requisi- 

tions being made for it. 
Very truly yours, 

Albert C. Ritchie, Attorney General. 
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INSURANCE. 

Insurance—Deposit Required or' Security or Guarantee; 
Companies—Title Companies Must Make. 

January 16, 1917. 
William Mason Shehan, Esq., 

Insurance Commissioner, * * 
Union Trust Building, 

Baltimore, Maryland. 
Dear Mr. Shehan : I have had under consideration for 

some time your Department’s inquiry as to whether the Title 
Guarantee and Trust Company is required to deposit with the 
State Treasurer securities to the amount in value of $100,000, 
in accordance with Section 110 of Article 23 of Bagby’s Code. 
I now bpg to give you my opinion upon the question: 

The Title Guarantee and Trust Company received its pres- 
ent name by virtue of the Act of 1900, Chap. 118. It was, 
however, incorporated under the name of the Maryland Title 
Insurance and Trust Company, by the Act of 1884, Chap'. 425. 
By Section 4 of that Act, the company is empowered to' “ex- 
amine the titles to property, and guarantee or insure owners, 
and mortgagees of property, real and leasehold, against loss by 
reason of defective title, liens or other encumbrances,” and by 
Section 7, “to guarantee and insure the fidelity of persons hold- 
ing places or offices of trust or responsibility under any cor- 
poration or individual, and may become security for the faith- 
ful pei formance of any trust, duty, office, contract or agrees 
ment.” 

The Act of 1892, Chap. 109, made certain provisions for 
“every safe deposit, trust, guaranty, loan and fidelity company 
or association * * * receiving money on deposit or assuming 
any obligations in this State.” This Act provided for reports 
by and examinations of such companies, and Section 85-E re- 
quired “every such corporation” to transfer and assign to the 
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State Treasurer public stock or bonds to tbe amount in value 
of 15 per cent, on its paid up capital stock, but in no case less 
than $30,000. 

The Act of 1894, Chap. 663, amended the Title Company’s 
charter by increasing its capital stock, authorizing’ it to deal in 
real and personal property and securities, to loan money on 
mortgage, bonds, etc., and to receive money on deposit. This 
Act expressly provided that the Company “shall be subject at 
all times to provisions of the Acts of 1892, Chap. 109.” 

The Act of 18916,’Chap, 160, amended Sec, 85-E of the Act 
of 1892,- Chap. 109, to which the Title Company was thus ex- 
pressly made subject, by requiring “every such corporation 
transacting as part of its business the security or guarantee 
business,” to transfer and assign to the State Treasurer public 
stock or bonds to the amount in value of $100,000 to be held 
“in trust as security for all the holders of policies or guarantees 
of said corporation”; and all said corporations, mentioned in 
the Act of 1892, “not transacting as part of its business the 
security or guarantee business,” were required to transfer and 
assign, as theretofore, public stock or bonds to the amount in 
value of 15 per cent, of the paid-up capital stock, but in no case 
less than $30,000. 

The Act of 1912, Chap. 194, Sec. 98, further amended Sec- 
tion 85-E of the Act of 1892, Chapter 109, by authorizing such 
companies having a paid in capital stock of $100,000 or less, 
and not transacting the security or guarantee business, to deposit 
public stock or bonds to the amount in value of 10 per cent, of 
the paid in capital stock, but in no case less than $10,000. 
The Act of 1892 was amended in other of its features by the 
Act of 1908, Chap. 385, and the Act of 1910, Chap. 219, page 
6, made certain changes in the law relative to trust companies. 
These amendments are not material to the present inquiry. 
The Act of 1892, as thus amended, is now codified in Bagby’s 
Code, Art, 23, Sects. 106-116, inc., Sec. 85-E being now Sec- 
tion 110. 
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As already shown, the Title Company was expressly made 
subject to the Act of 1892, Chap. 109, which applied to “every 
safe deposit, trust, guaranty, loan and fidelity company,” and 
the company not only has power, under its charter amendment 
of 1894, to deal in property and securities, to lend money and 
to receive deposits, but under its original charter it has power 
to guarantee titles and to guarantee the fidelity of officers and 
the faithful performance of any trust, duty, office, contract or 
agreement. 

These last powers, in my opinion, bring the company within 
the class created by the Act of 1896, Chap. 160, Sec. 85-E, as 
amended by Act 1912, Chap. 194, Sec. 98, of “every such cor- 
poration transacting as part of its business the security or guar- 
antee business.” It is, I think, clear that a corporation author- 
ized to guarantee titles, the fidelity of officers and the faithful 
performance of trusts and contracts, and actually exercising any 
of these powers, is transacting “as part' of its business the se- 
curity or guarantee business.” 

I, therefore, think that the Title Guarantee and Trust Com- 
pany is required to make the $100,000 deposit which Section 
110 of Article 23 of Bagby’s Code requires to be made by every 
corporation transacting “as part of its business the security or 
guarantee business.” 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Ihsurawce—Examinations of Insurance Companies, Pub- 
lication of. 

January 22, 1917. 
Wilson L. Coudon, Esq., 

Deputy Insurance Commissioner, 
Union Trust Building, 

Baltimore, Maryland. 
Dear Mr. Coudon: I beg to reply to your favor of Janu- 

ary 17th, in which you ask whether the reports of examinations 
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made under Section 178, Sub-section Sixth of Article 23 of 
Bagby’s Code, should be published. 

This section provides specifically that “in order that the pub- 
lic may be fully informed as to the condition of all companies 
doing business in this State, the result of the official examina- 
tion of any such company, in such condensed form as shall show 
the true condition of the company examined, shall he published 
within thirty days thereafter by the Insurance Commissioner, 
at the expense of said company, in one daily newspaper pub- 
lished in the City of Baltimore.” 

I think that the terms of this law require your Department ( 

to see that the publication referred to is made. This publica- 
tion is not unlike the publication of condensed bank reports, 
required by Section 56 of Article 11 of Bagby’s Code, which 
the Court of Appeals said, in Marine Bank vs. Stirling, 115 
Md. 90, 100, #is required to be made. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Insurance—Licenses for Fire Insurance Companies in 
Westminster, 

May 23, 1917. ' 

Messrs. Case £ Crawford, 
211 East Main Street, 

Westminster, Maryland, 
Gentlemen : I have your favor of May 21st. 
Your inquiry really concerns the. town of Westminster rather 

than the State, but inasmuch as I examined the question for the 
Insurance Commissioner sometime ago, I am glad to give you 
the conclusions I reached. 

The charter of Westminster authorizes the Mayor and Com- 
mon Council “to impose a license upon all fire insurance com- 
panies and agencies located in or doing business in said city.” 
Act 1892, Chap. 416; Act 1910, Chap. 341, Sec. 225. Under 
this authority the town passed Ordinance Ho. 91, imposing an 



233 

annual license fee of $10.00. This ordinance is clearly author- 
ized by the express terms of the charter of Westminster, and I 
find nothing in the insurance laws of the State, subjecting fire 
insurance companies to' the State Insurance Department, which 
prohibits a municipality from requiring a local license. I, 
therefore, think that such companies are required to pay the 
license fee in question before doing business in Westminster. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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LABOR, 

Labor—Minors—Females. 

July 9, 1917. 

Charles J. Fox, Esq., 
Chairman, State Board of Labor & Statistics, 

300 Equitable Building, 
Baltimore, Maryland. 

Dear Mr. Fox : Confirming the oral advice I gave you this ^ 
morning, I beg to say: . 

1. The Child Labor Law does not require children to secure 
a permit to be employed in carrying water in cemeteries. This 
is not one of the occupations to which the law applies. 

2. The Ten Hour Law for Females, Bagby’s Code, Art. 100, 
Section 51, as amended by the Act of 1916, Chapter 147, does 
not apply to females employed by railroad and steamboat com- 
panies, for cleaning cars and boats or for office work. The law 
only applies to females employed “in any manufacturing, me- 
chanical, mercantile, printing, baking or laundering establish- 
ment,” and these terms do not include railroad and steamboat 
companies. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Labor—Minors at Ammunition Plants. 

April 2, 1917. 

Charles J. Fox, Esq., 
Chairman, State Board of Labor & Statistics, 

300 Equitable Building, 
Baltimore, Maryland.. 

Dear Mr. Fox: With reference to the right of the Gath- 
mann Ammunition Company located at Texas, Baltimore Coun- 
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tv, to employ children under the age of eighteen years, I beg to 
advise you that Section 21 of the Maryland Child Labor Law 
provides that no child under the age of eighteen shall work in 
or about establishments where gun powder is manufactured, 
compounded or stored. 

I understand that the Gathmann Ammunition Company 
manufactures precussion fuses and that in this work it usOs a 
certain amount of gun powder. The company claims that it 
does not use a sufficient amount of gun powder to be dangerous. 
The law, however, prohibits children under eighteen years of 
age from working at establishments where gun powder is used 
without regard to the amount of gun powder so used. 

Under these circumstances, I do not see any escape from the 
conclusion that children under eighteen years of age cannot 
work at the Gathmann Ammunition Company. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Labor—Mihors, Prohibited Occupations. 

February 9, 1917. 
Charles J. Fox, Esq., 

Chairman, State Board o<f Labor & Statistics, 
300 Equitable Building, 

Baltimore, Maryland. 
Dear. Sir: I beg to confirm the oral advice I have given 

you with reference to the employment by the Riots Throwing 
Company of children under sixteen years of age, at the com- 
pany’s plants in Cumberland and Lonaconing. 

The Act of 1916, Chap. 222, Sec. 7, makes it unlawful for 
any child under the age of sixteen years to be employed, per- 
mitted or suffered to work “on any machine or machinery oper- 
ated by power other than foot or hand power.” I understand 
from you that the Riots Throwing Company is permitting chil- 
dren under sixteen years of age to work on machinery operated 
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by power other than foot or hand power, that theae children hold 
employment certificates which were issued by your inspector 
through mistake, and that the company declines to surrender 
these certificates, although notified that they were erroneously 
issued and that they are contrary to law, but insists on continu- 
ing to work the children as aforesaid. 

There is no doubt whatever that an employment certificate 
which authorizes a child under sixteen to work at an occupation 
which is prohibited to children under sixteen, is of no effect 
whatever, and upon an employer being notified by you that the 
certificate was issued through mistake and is contrary to law, it . 
is, I think, the employer’s duty to have the same surrendered 
to you. But whether the employer surrenders the certificate or 
not, his permitting the child to work at the prohibited occupa- 
tion, after notice from you of the facts, is a violation of the 
law, and subjects him to the penalties prescribed by Section 37 
of the law. 

As the facts are stated to me, therefore, the Klots Throwing 
Company is violating the law in now permitting the children in 
question to work on machinery operated by power other than 
foot or hand power. 

I further understand from you that the Klots Throwing Com- 
pany also contends that it can transfer a child from the particu- 
lar kind of occupation named in his employment certificate, to 
a different kind of occupation, without having the child secure 
a new certificate. The company .is mistaken in this position. 

The Act of 1916, Chap. 222, Sec. 22, provides that employment 
certificates shall contain 'The nature of the occupation in which 
said child is to be engaged,” and that no certificate shall be 
valid except “for the occupation so described.” Therefore, the 
transfer of a child from the occupation named in his employ- 
ment certificate to an occupation not named therein, without 
securing a new employment certificate authorizing the new occu- 
pation, constitutes a violation of the law, and subjects the of- 
fender to the penalties of Section 37. 
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T return you the correspondence on the subject you left with 
me. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Labor—Office Boy for Moving Picture Censors, Age of. 

February 10, 1917. 
Mrs. Marguerite E. Harrison, 

Secretary, Board of Motion Picture Censors, 
201^ East Lexington Street, 

Baltimore, Maryland. 
Dear Mrs. Harrison : As requested by you, I have con- 

sidered your Board’s right to employ an office boy who will not 
be sixteen years of age for some months. 

I think the boy may be employed, provided, of course, he 
secures the usual employment certificate. The Act of 1916, 
Chap. 222, Sec. 8, prohibits the employment of children under 
sixteen “in a pool or billiard room, theatre or moving picture 
establishment.” By “moving picture establishment” is meant 
the ordinary moving picture parlor or theatre. This is clear 
both from the connection in which the words are used and from 
the purpose which the Legislature must have had in mind. 
Your Board does not conduct a moving picture establishment in 
this sense. You conduct a state office, and a hoy over fourteen 
(Sec. d) may be employed as your office boy, provided he has 
fhe employment certificate required by the law. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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LAND OFFICE. 

Land Office—Commissioned, of. Compensation—No Eight 
to Eetain Fees. 

May J+, 1917. 

Hon. Emerson C. Harrington, 
Governor of Maryland, 

Annapolis, Maryland. > 

Dear Gov. Harrington : At one of its recent meetings, 

the Board of Public Works requested my opinion upon the right 
of the Commissioner of the Land Office to receive and retain as 
his own any part of the fees of his office. 

After a very careful consideration of the question, in which 
I have had the benefit of the views of the present Commissioner,, 
I have concluded that the Commissioner is quite clearly not 
entitled to retain or receive any part of his office fees. 

In view of the importance of the question, I am giving you 
the reasons for this opinion at some length. 

The Constitution of 1851, Art. 7, Sec. 6, provided that the 
Commissioner of the Land Office should receive $200 per annum 
for his sendees as Judge of the Land Office; and for his othei 
services this Constitution expressly provided that he should be 
entitled to receive the fees of his office. 

In pursuance of this authority, the Act of 1853, Chap. 415, 
and the Act of 1854, Chap. 149, authorized the Commissioner 
to receive fees for recording papers and proceedings in land 
cases; and, further, to deduct, as his compensation, twenty-five 
per cent, from all moneys payable on account of the public 
lands, the remaining seventy-five per cent, to be paid to the 
State. These acts were codified in the Code of 1860 as Sections 
5 and 8 of Article 54. 

The Act of 1862, Chap. 208, made the Commissioner the 
custodian of the records of the Court of Chancery, and gave 
him a salary of $500 per annum for his services in this capac- 
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Ity. Maryland Code, Supplement 1861-67, Art. 52, Sections 1 
and 2. The fees which were chargeable for copies of these 
records were contained in Section 4 of Article 52 of the Code 

■of 1860. (Act 1854, Chap. 149.) 
In the Constitutional Convention of 1864, the Committee on 

Offices advocated a salary for the Commissioner of $1,800, all 
fees to be paid to the State. (Debates, Yol. I, page 163.) The 
lirst debate on this proposition appears on pages 1089-1094 of 
Yol. II of the Debates. Some of the members of the Conven- 
tion called attention to the fact that the duties of the office had 
been greatly diminished by recent legislation, and these mem- 
bers advocated the abolishment of the office altogether. 

The debate shows quite clearly that the understanding of the 
Convention was that if a salary were provided, the same would 
be in lieu of all fees. Indeed, the Committee’s recommenda- 
tion had been that the Commissioner should pay to the State 
“all the fees of his office.” It was suggested that this might 
not include his fees as Keeper of the Chancery Records. Mr. 
Daniel, of the Committee, said: “It was the intention of the 
Committee that all the fees should be paid into the Treasury, 
and he should receive the $1800 as a substitute.” Thereupon, 
in order to make this perfectly clear, the Committee’s recom- 
mendation Was amended so as to require the Commissioner to 
pay to the State “all the fees of his office, both as Commissioner 
of the Land Office and as Keeper of the Chancery Records.” 
(Debates, Yol. II, page 1092.) 

The question was not decided at this debate. Later, however, 
the Committee submitted a statement from the Commissioner, 
giving the reasons why he considered that his office should be 
salaried, and all fees go to the State. This statement also 
showed that the fees of the office had been $2,590 in 1858, but 
had gradually decreased to $1200 in 1863, and that the average 
of both salary and fees from 1858 to 1863, inclusive, had been 
$2,270 per annum. The Convention then amended the Com- 
mittee’s report by increasing the salary from $1,800 to $2,000, 
the provision that all fees, both'as Commissioner of the Land 
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Office and as Keeper of the Chancery Records, should go to the 
State, being retained. (Debates, Yol. II, pages 1182-1184.) 

It was explained, during the debate, by Mr. Clarke, of the 
Committee, that the Commissioner had been receiving annually 
$500 as Keeper of the Chancery Records, $200 as Judge of the 
Land Court and $50 for sending lists of certain certificates to 
the County Commissioners, making $750.00 received by him 
annually from the State, in addition to his fees. “Row,” said 
Mr. Clarke, “we propose to take the fees of his office and give 
him a fair salary, which will cover all the important duties 
which he has to discharge.” (Debates, Yol. II. page 1184.) 

It is clear from the aforegoing that the Convention under- 
stood that the $2,000 salary it provided was to be in lieu of 
and as a substitute for all fees, and that thereafter all fees were 
to be paid to the State; and this is certainly the plain meaning 
of Section 3 of Article 7 of the Constitution of 1864, which 
provided that the Commissioner should perform all duties then 
or thereafter required of him, that he should be* Keeper of the 
Chancery Records; and further provided that: “He shall re- 
ceive a salary of $2,000 -per annum, to be paid out of the treas- 
ury, and shall charge such fees as are now or may be hereafter 
fixed by law. He shall make a semi-annual report of all the 
fees of his office, hath as Commissioner of the Land Office and 
as Keeper of the Chancery Records, to the Comptroller, and 
shall pay the same semi-annually into the treasury.” 

When this provision of the Constitution of 1864 is compared 
with the provision of the Constitution of 1851, which expressly 
permitted the Commissioner to retain the fees of his office, there 
can be no doubt at all that the intent of the Constitution of 
1864, both from its language and from the understanding of its 
framers, was that thereafter the Commissioner was to retain 
none of his fees, but that all of them were to belong to the 
State; and that the salary provided was to be a substitute for 
the fees which under the Constitution of 1851 the Commis- 
sioner had been permitted to receive. 
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When the Constitutional Convention of 1867 met, a strong 
effort was made to abolish the Commissioner’s office. The Com- 
mittee on Offices was ordered to inquire into the expediency of 
this. (Proceedings, pages 238-239.) The Committee, finding 
the office important to the western section of the State, recom- 
mended its retention with additional duties, but at a reduced 
salary. (Files of Baltimore Sun, July 31, 1867.) The Con- 
vention, however, at first decided to abolish the office. (Pro- 
ceedings, pages 486-487.) This action was subsequently recon- 
sidered, and the office was retained, with the salary, however, 
reduced from $2,000 to $1,500. (Proceedings, pages 566-567, 
Files of Baltimore Sun, August 7, 1867.) 

The provisions in the Constitution of 1867 relating to the 
Commissioner are Sections 4 and 5 of Article 7, and Section 4 
provides, as did the Constitution of 1864 that the Commissioner 
“shall make a semi-annual report of all the fees of his office, 
both as Commissioner of the Land Office and as Keeper of the 
Chancery Records, to the Comptroller of the Treasury, and 
shall pay the same semi-annually into the treasury.” 

Section 5 of Article 7 provides that the Commissioner shall, 
“without additional compensation” collect, classify and keep 
records connected with the early history of Maryland. This 
does not mean, as the present Commissioner suggests it may, 
that this is the only work which must be done “without addi- 
tional compensation” to that provided by the Constitution, and 
that in other cases the Legislature is free to provide additional 
compensation. When this section was adopted by the Conven- 
tion, the situation was that the Convention was considering the 
propriety of abolishing the office altogether; that it was finally 
deemed best to retain the office, for the benefit of the western 
section of the State; that the Convention then sought to find 
some new duties to give to the office, because there was then 
very little that the Commissioner did; that it was with this end 
in view that the duties prescribed by Section 5 were assigned 
to the office; and that the design (as Mr. Bernard Carter said 
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in debate) was not to increase the Commissioner’s salary, but 
simply to give him something more to do. 

Proceedings, pages 430, 486-7, 566-7. 
Files of Baltimore Sun, July 31, 1867, and August 

7, 1867. 

Therefore, both the Constitutions of 1864 and of 1867 very 
clearly required the Commissioner of the Land Office to pay 
to the State all of the fees of his office. From the report of the 
Commissioner, submitted to the Convention of 1867 (Proceed- 
ings, pages 42, 76-77), it appears that during the years 1865 ' 
and 1866 the Commissioner did in fact pay over all of his fees 
to the State, and received no more than the salary provided for 
him. 

Notwithstanding this, the Legislature of 1874, by the Act of 
1874, Chap. 66, making the Commissioner the custodian of cer- 
tain deed books, provided that for making copies or extracts 
therefrom he should “receive and retain” certain fees. 

The provisions of the Acts of 1853 and 1854 above referred 
to (Code 1860, Art. 54, Sections 5 and 8; Art. 52, Sec. 4), 
and of this Act of 1874, all authorizing the Commissioner to 
retain fees, were codified as Sections 6, 9, 11 and 13 of Article 
54 of the Code of 1888. 

Section 11 of this Code, which was the Act of .1853, Chap. 
415, and which, as already shown, authorized the Commissioner 
to deduct, as his own compensation, twenty-five per cent, of all 
moneys received on account of the public lands, the balance to 
be paid to the State, was amended by the Act of 1894, Chap'. 
191, so as to require the Commissioner to pay over all such 
moneys to the State. The Act of 1900, Chap. 318, however, 
purported to restore the Commissioner’s right to twenty-five per 
cent, of these moneys as well as of “all fees,” by requiring the 
Commissioner to pay all such moneys received by him to the 
Treasurer, “and twenty-five per cent, of such moneys so re- 
ceived, the Treasurer shall pay over on warrant of the Comp- 
troller, semi-annually, to the Commissioner of the Land Office.” 
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Sections 6, 9, 11 and 13 of Art. 54 of the Code of 1888 (Sec- 
tion 11 being as thus amended by the Act of 1900, Chap. 318), 
are now codified as Sections 8, 11, 13 and 15 of Art. 54 of 
Bagby’s Code. 

It thus appears that notwithstanding the clear provisions of 
the Constitution that the Commissioner of the Land Office shall 
receive a salary, and shall account to the State for all the fees 
of his office, and notwithstanding the clear understanding and 
intent that the salary was to be a substitute for the fees, the 
Legislature has expressly authorized the Commissioner to re- 
lain part of his fees. Indeed, ever since 1900 the Treasurer 
has been directed by statute to pay over to the Commissioner 
twenty-five per cent, of the fees received by him; and I under- 
stand that for years the Commissioners have been receiving and 
retaining part of their office fees, as the. statutes. of the State 
have expressly authorized them to do, in addition to their 
salary. 

There has been nothing secret or concealed with respect to 
this. The facts have necessarily been known for years to every 
Comptroller and to every Treasurer of the State, because for all 
such payments, since 1900' at least, the Comptroller has drawn 
his warrant and the Treasurer has signed the draft. The facts 
must also necessarily have been known by every individual who 
cared to familiarize himself with the public statutes of the State 
on the subject. 

There are numerous authorities to the effect that a long con- 
tinued and undisputed exercise of legislative power is strong 
evidence'of the existence of that power. 

Jones vs. Bradford, 1 Md. 351, 369. 
State vs. Mayhew, 2 Gill, 487, 497. 
Baltimore vs. State, 15 Md. 376, 458, 476. 
Cathedral vs. Manning, 72 Md. 130. 
Lewin vs. Hewes, 118 Md. 641. 

This principle, however, cannot apply where the Constitution 
contains a clear prohibition against the right of the Legislature 
to exercise the power. If the Constitution expressly provides 
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that a thing shall not be done, then the Legislature cannot leg- 
ally do it, and if nevertheless the Legislature does it, the legis- 
lation is simply invalid, and no amount of acquiescence can 
make it valid. 

In the present case, the Constitution, after putting the Com- 
missioner of the Land Office upon a salary basis, is clear and 
explicit in requiring him to account for to the Comptroller and 
to pay over to the Treasurer “all the fees of his office, both as 
Commissioner of the Land Office and as Keeper of the Chancery 
Records.” It is clear from the Debates that the Constitutional ' 
Conventions in fact intended what they thus clearly expressed, 
both in 1864 and 1867, namely, that the salary provided for the 
Commissioner should be in lieu of the office fees which he had 
theretofore received, and that no part of the fees shoidd be re- 
tained or received by him as compensation for his duties. 

Under these circumstances, I see no escape from the conclu- 
sion that the statutes which purport to authorize the Commis- 
sioner to retain or receive part of his office fees in- addition to 
his salary are unconstitutional and void. 

I, therefore, advise the Board of Public Works that, in my 
opinion, the Commissioner of the Land Office cannot lawfully 
receive or retain as his own any part of the fees of his office; 
that he is required to account to the Comptroller for all of his 
fees and to pay the same to the Treasurer; and that no part of 
the same can lawfully be paid back to the Commissioner as com- 
pensation for the duties of his office. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Land Office—Provincial Statutes, Delivery of to 
Maryland Historical Society. 

TIon. James S. Shepherd, May 1, 1917. 
Commissioner of the Land Office, 

Annapolis, Maryland. 
Dear Mr.. Shepherd: I beg to reply to your favor of 

April 23rd, in which you ask whether you are authorized to 
deliver the Liber containing the Statutes passed by the Province 
of Maryland from 1731 to 1752 to the Maryland Historical 
Society. 

The Act of 1882, Chap. 138, authorizes and directs the Com- 
missioner of the Land Office to deliver to the Maryland His- 
torical Society, “all the records, archives and ancient documents 
of the province and State of Maryland of any elate prior to the 
acknowledgment of the independence of the United States by 
Great Britain.” 

This Act was confirmed by the Act of 1906, Chap. 256, the 
Act of 1908, Chap. 91, page 170. and the Act of 1910, Chap. 
39, page 430. These Acts provide that the Archives of Mary- 
land published by the Maryland Historical Society shall be the 
property of the State, with certain exceptions, and that pub- 
lished copies are to be deposited in the State Library, the Court 
of Appeals, the Land Office, and other named places. The ap- 
propriation Act of 1916, Chap. 223, page 459, contains similar 
provisions. 

I think that the Liber containing the Statutes of the Province 
of Maryland passed from 1731 to 1752 are included within the 
terms “records, archives and ancient documents,” as used in the 
above Acts, and that you are authorized to deliver the same to 
the Maryland Historical Society. 

I think it advisable that the receipt which the Society gives 
you for these records should state that the same “are received 
and are to be owned, kept, arranged, catalogued and accessible 
and the published copies are to be delivered in accordance with 
Act 1882, Chap. 138; Act 1910, Chap. 39, page 430, and Act 
1916, Chap. 223, page 459.” 

Very truly yours, 
Albert C. Ritchie, Attorney General. 
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LICENSES. 

(Excluding opinions on Conservation, Motor Vehicles and In- 
surance Licenses, which will he found under these respec- 
tive headings.) 

Licenses—Cikctts License Requiked in Each County. 

November 10, 1917. 

J. Clayton Kelly, Esq., 
Salisbury, Maryland. 

Bear Mr. Kelly: Replying to your favor of November 
7th, I beg to say that in my opinion the circus license required 
by Section 109 of Article 56 of Ragby’s Code, as amended by 
the Act of 1916, Chap. 704, Sec. 109, must be taken out in 
each county in which a performance is held. One license will 
not cover the whole State. Separate licenses are required in 
every county in which the circus exhibits. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Licenses—Construction Companies. 

April 13, 1917. 

Adam Deupert, Esq., 
Clerk, Court of Common Pleas, 

Baltimore, Maryland.. 
Bear Mr. Deupert : I have your favor of April 9th, en- 

closing letter froin the Eenestra Construction Company, of 
Detroit, in which that company asks whether it is subject to 
a license tax under the laws of Maryland. 

T understand from the company’s letter that its business is 
to supply labor to erect steel sash. The company has no prop- 
erty, plant, materials or machinery, but simply solicits and ac- 
cepts orders for furnishing labor for erecting steel sash. 
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Section 184 of the Acts of 1916, Chapter 704, imposes a tax 
on construction companies, and provides that any corporation 
which accepts orders or contracts for doing any work on or in 
any building or structure, requiring the use, among other things, 
of structural iron or steel, sheet iron, galvanized iron, or any 
other building material, shall be deemed to be a construction 
company, and is required to secure a license for operating or 
doing business in this State, either directly or by agents or by 
sub-letting contracts. 

It seems to me that the business carried on by the Fenestra 
Company falls within this definition. For foreign construction 
companies which maintain their chief office outside of this state, 
the annual license fee is $50.00 if they operate in Baltimore 
City, and a like amount of $50.00 for each county of this State 
in which such foreign corporations operate, but the law does 
not apply to corporations doing a construction business, the 
gross amount of whose orders accepted and executed does not 
exceed '$5,000 per annum. It seems to me that the I fenestra 
Construction Company is engaged in the business of construc- 
tion within the meaning of this law, and that it is required to 
take out a license and pay the license fee required of foreign 
corporations when they operate or do business in this State, 
unless the gross amount of the Fenestra Construction Com- 
pany’s business in this State does not exceed $5,000 per annum. 

I return the company’s letter 'to you. 
Very truly yours, 

Albert C. Ritchie, Attorney General. 

Licenses—-Construction Companies. 
June 11, 1917. 

Allen C. Girdivood, Esq., 
Secretary, State Tax Commission, 

SOJf Union Trust Building, 
Baltimore, Maryland. 

Pear Sir : Sometime ago you referred to me the question 
of whether or not the General Electric Company was subject tc 
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the license tax provided for construction companies by Section 
184 of the Acts of 1916, Chapter 704. This section applies to 
concerns which accept orders or contracts for doing work of the 
character mentioned in the section. 

The General Electric Company contends that they do not 
accept contracts to do work of the kind in question, but only sell 
materials. If this is so, then I do not think that the company 
is subject to this license fee. I understand, however, from Mr. 
Kilmer’s letter of April 6th to you that the General Electric, 
Company does accept work for installing motors and doing elec- 
trical wiring in buildings. If this is correct, then I think the 
company is subject to the tax. The question, therefore, is sim- 
ply one of fact as to whether the company does or does not ac- 
cept contracts for doing the work in question. If it does, it is 
subject to the license fee. I presume that Mr. Kilmer can 
readily ascertain what the facts are as to this. 

Very.truly yours, 
Albert C. Ritchie., Attorney General. 

Licenses—Druggists, Wholesale—May Sell Grain Alco- 
hol Without Liquor License. 

May 21, 1917. 

Edward B. Bruce Company, 
1^19 East Lombard Street, 

Baltimore, Maryland. 
Gentlemen : I beg to reply to your favor of May 3rd, in 

which you ask whether wholesale druggists in Baltimore City 
are required to take out a wholesale druggists’ liquor license, 
if they sell grain alcohol for medicinal purposes. 

I apologize for not having answered your letter before, but 
the question you ask is really a quite difficult one, and I have 
been so much engaged with work for the coming extra session 
of the Legislature, that I have only been able within the last 
few days to give it the consideration it required. 
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Section 688 of the Baltimore City Charter requires whole- 
sale druggists to secure a license to sell “wines, spirituous or 
fermented liquors” under the same conditions as those specified 
for distillers, brewers and wholesale dealers or jobbers. 

The difficulty is in determining whether grain alcohol is 
spirituous or fermented liquor, within the meaning of this law. 

Grain alcohol is, of course, obtained by fermentation, so that 
it is a fermented liquor, and it is also a spirituous liquor, be- 
cause that term is generally understood to' include liquors con- 
taining a percentage of alcohol. The question, however, whether 
grain alcohol is the kind of spirituous or fermented liquor to 
which liquor license laws apply, or whether such laws only 
apply to such spirituous or fermented liquors as are used or in- 
tended to be used as beverages, is a question upon which the 
courts of other states take different views, and which has not 
been decided in Maryland. 

It seems to be recognized, however, by the courts of other 
States, as common knowledge, that grain alcohol is not used as 
a beverage, and after a careful consideration of our liquor 
license laws, and of the evident non-application of these laws 
to certain mixtures, which, like cologne, for example, contain 
a high degree of alcohol, I have reached the conclusion that a 
wholesale druggist in Baltimore City is not required to take out 
a wholesale druggists’ liquor license in order to sell grain alco- 
hol for medicinal purposes. 

I am advising the Clerk of the Court of Common Pleas to 
this effect, and as a result he will not require a license in the 
case you submit. You will understand, however, that in this 
State the Attorney General does not control prosecutions, and 
the question is sufficiently close to make it uncertain which 
view the Court would adopt, should the Court be called upon 
to decide. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Licenses—Fur, Hides and Live Cattle, Sale of. 

November 5. 1917. 

Edwin H. Brown, Jr., Esq., 
State's Attorney, 

Centreville, Maryland. 
Dear Mr, Brown: I have your favor of January 31st. 
It seems to me that persons who purchase furs and hides in 

your county and then ship them for sale elsewhere withindhis 
State, are required to be licensed under Baghy’s Code, Art. 56, 
Sec, 38. The law does not appear to require a license if the 
sales are made without this State. 

It does not seem to me that Section 38 covers the second case 
you mention, that of the sale of live cattle. I hardly think that 
they would he classed as “goods, chattels, wares or merchan- 
dise” within the meaning of this section. Nor do I find any 
other provision of law requiring a license for such sales. I am 
advised by Mr. Samuel M. Shoemaker, President of the State 
Board of Agriculture, and himself a large dealer in cattle, that 
cattle dealers have never been asked to take out a license. I do 
not think they have to do so, unless you have some local law on 
the subject. , 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Licenses—Garage. 
June 5, 1917. 

J. Clayton Kelly, Esq., 
Clerk Circuit Court, 

Salisbury, Maryland. 
Dear Mr. Kelly: I beg to reply to your favor of May 

25 th. 
The license fee imposed by Section 166 of the Acts of 1916, 

Chap. 704, is, I think, a charge exacted for the privilege of 
keeping a garage for the hire, storage or sale of automobiles, 
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and is in addition to the traders’ license required for selling- 
stock in trade which is in the garage. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Licenses—Hat Cleaning Establishment—Shoe Shining 
Parlor. 

April 2Jf, 1917. 

William L. Seabrooh, Esq., 
State’s Attorney, 

Westminster, Maryland. 
Dear Mr. Seabrook: I have your favor of April 18th. It 

is a pleasure to give you my views upon the inquiries you make 
relative to the application of Section 181 of the Act of 191G, 
Chap, 704. 

I think that a shoe shining parlor, containing more' than two 
chairs, but with no hat cleaning establishment atatched, must- 
have a license under this section, and that a hat cleaning estab- 
lishment, with no shoe shining parlor attached, or with only a 
one or two chair shoe shining parlor attached, must likewise 
have a license under this section; but that one license is suffi- 
cient to cover both a shoe shining parlor, with more than two 
chairs, and a hat cleaning establishment, two licenses not being 
required if both of these occupations are to be pursued. 

Also, the obligation to take out the license for a shoe shining 
parlor, with no hat cleaning establishment attached, does not 
depend upon the number of operatives, but depends, as the act 
expressly provides, solely upon the number of chairs; and in 
determining the number of chairs, I think that each pair of 
foot rests should be regarded as one chair, so that if such a 
parlor contains more than two pair of foot rests it must be 
licensed, without any regard to the number of operatives. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Licenses—Huntebs^ in Garrett County. 

E. Lee LeCompte, Esq., 

State Game Warden, 

November 9, 1917. 

512 Munsey Building, 

Baltimore. 
i 

Deae, Mb. LeCompte : I received your favor of November 
6th, enclosing letter from Justice Hamill of Oakland, in which 
he asks the amount chargeable for non-resident hunters’ licenses 
in Garrett County. 

These licenses are provided for by the Act of 1914, Chap. 
552, and in an opinion to Mr. Killian of August 29, 1916 
(Atty. Gen.’s Opinions, Vol. 1, pages 41-43), I discussed cer- 
tain provisions of this law. 

Section 4 of the Act expressly states that the non-resident 
hunter’s license may he obtained from any Justice upon pay- 
ment of a fee of $10. I do not understand how the impression 
arose that $10.50 could he charged for the license, unless it be 
from the provision of Art. 36, Sec. 12 of Baghy’s Code, that 
Clerks of Court may charge a fee of 50 cents for granting 
licenses. This, however, does not apply to licenses granted by 
Justices of the Peace under the Act of 1914, Chap. 552. 

Mr. Hamill also desires to know to whom the fee should be 
paid by the Justice. Section 4 authorizes the Justice to retain 
50 cents out of each license fee for his services, and provides 
that the balance, that is, $9.50, shall he paid over “to the Treas- 
urer of Garrett Comity for the use of the county.” 

I return you Mr. Hamill’s letter, and also a copy of this 
opinion, in case you wish to send it to Mr. Hamill. 

Very'truly yours, 

Albeet C. Ritchie, Attorney General. 
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Licenses—Junk Dealeks. 

August 6, 1917. 

Joseph Luqry, Esq., 
719 E. Lexington Street, 

Baltimore, Maryland. 
Leak Sir: I received your favor of July 23rd, in winch 

you ask whether a peddler who uses a horse and wagon or a 
-pushcart in buying junk, must take out a junk dealer’s license 
under the Act of 1916, Chap. 704, Sec. 172, which provides 
that every person “dealing in junk” shall take out a license “for 
each place of business.” 

If a peddler buys junk, he is, of course, dealing in junk, and 
the law requires him to be licensed. It makes no difference 
whether he transacts business from a store, a wagon or a push 

xcart. The Court of Appeals has decided that a wagon may be 
a place of business. 

Salfner vs. State, 84 Md. 299, 303. 

Very truly yours, 
Albert. O. Ritchie, Attorney General. 

Licenses—Liquor License Fees for Sales in Excess of a 
Pint. 

April 23, 1917. 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 
Dear Mr. McMullen: I beg to reply to your favor of 

April 12th, asking whether the law provides a resident whole- 
sale liquor license for Prince George’s County, which will 
authorize the sale of liquor in quantities over a pint. 

I find no provision of law for a resident wholesale liquor 
license in Prince George’s County, either in the local or in the 
general laws. The case is controlled by Bagby’s Code, Art- 56, 
Sec. 60, which provides for licenses to sell liquor “in quantities 
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not less than a pint.” This license authorizes the sale of liquor 
in any quantity in excess of a pint. 

State vs. Cahen, 35 Md. 236. 

The cost of this license is based upon the amount of stock in 
trade, Bagby’s Code, Art. 56, Sects. 61-71, plus any additional 
license fee that may be required by the Act of 1916 Chap 
594. ‘ ’ , 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 

Licenses Liquor License Fees, Increase of—Breweries, 
not Applicable to. 

March 19, 1917. 
George Hartman, Esq., 

State’s Attorney, 
Towson, Maryland. 

Dear Mr. Hartman : I beg to reply to your favor of March 
15th, in which you ask my opinion as to whether the Monu- 
mental Brewing Company must pay the $100 additional license 
fee imposed by the Act of 1916, Chap. 594, the constitution- 
ality of which act was upheld by the Court of Appeals on Feb- 
ruary 2, 1917, ,in the case of Ruehl vs. State. 

The Monumental Brewing Company is a Maryland corpora- 
tion, operating a brewery in Baltimore County, where it pays 
the brewers’ license fee of $1,500 provided for by the Act of 
1916, Chap. 31, Sec. 3, page 59. The company’s counsel ad- 
vises me that the brewers’ license is the only license the com- 
pany has, and that while it sells both at retail and at wholesale, 
yet all sales are of its own manufactured product only and are 
only made from the place of manufacture, the brewery; and 
that such bottling as the company does is confined to its own 
product. 

The fees provided by the Act of 1916, Chap, 594, are im- 
posed upon saloons or restaurants, wholesale liquor dealers or 



255 

I 

jobbers, bottlers and hotels, and are in addition to the license 
fees already provided by law for these occupations. In my 
opinion, the Monumental Brewing Company does not fall with- 
in any of them. 

The brewery, of course, is not a saloon or restaurant. Nor 
is it a wholesale liquor dealer or jobber. The law is well settled 
that a brewery which manufactures to sell, and only sells its 
own product from its own factory, and not from any warehouse 
or other distributing point apart from its factory is not a dealer. 

People vs. Voorhis, 131 Mich. 398. 
People vs. DeGroot, 111 Mich. 245. 
Taylor vs. Vincent, 80 Tenn. 285. 

Moreover, the Baltimore County liquor law distinguishes be- 
tween retail and wholesale licenses to sell and brewers’ licenses, 
and clearly classifies brewers separately from those who sell at 
retail or wholesale. 

Act 1916, Chap. 31, Sects. 3, 8, 11, 12, 9A, 9B, 
9D, 9E, 21 A. 

Finally, the company pays no bottlers’ license fee. I am 
inclined to think that a company which only bottles its own 
product should not, under the scheme of licensing which pre- 
vails in this State, be classed as a bottler, even where bottlers’ 
licenses are required; but in any event an act which only pro- 
vides for an increase in existing licenses cannot apply to a case 
in which there is no existing license at all. 

For these reasons I do not think that the Monumental Brew- 
ing Company is required to pay additional license fees under 
the Act of 1916, Chap. 594. 

I may add that this conclusion is in line with a decision ren- 
dered on February 23, 1917, by the Criminal Court of Balti- 
more, under the Baltimore City liquor laws, in the case of the 
G. B. S. Brewing Company. 
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I return you the letter you enclosed me from Mr. Eli Frank, 
Attorney for the Monumental Brewing Company. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Licenses—Liquor License Fees, Increase or—Disposition 
of Increase. 

March 26, 1917. 
Lloyd L. Shaffer, Esq., 

Cleric of Circuit Court, 

Cumberland, Maryland. 
Dear Mr. Shaffer : I beg to reply to your favor of March 

22nd. 
The additional license fees provided by the Act of 1916, 

Chap. 594, are to be disposed of exactly as the license fees ex- 
isting before the Act was passed are disposed of; that is to say: 

1. If the county receives a certain proportion of any of the 
fees referred to in the Act of 1916, under the law as it existed 
before the Act of 1916 was passed, the State receiving the bal- 
ance, then the county will receive the same proportion of the 
additional license fee, the balance thereof being payable to the 
State. 

2. If the county receives the whole of any of the fees re- 
ferred to in the Act of 1916, under the law as it existed before 
the Act of 1916 was passed, then the county will receive the 
whole of the additional license fee. 

3. If the State receives the whole of any of the fees referred 
to in the Act of 1916, under the law as it existed before the 
Act of 1916 was passed, then the State will receive the whole 
of the additional license fee. 

I think that this will enable you to determine in each case 
whether the county and the State both share in the additional 
license fees, or whether the county receives all or the State re- 
ceives all; but if it does not, and you wish me to advise you 
with respect to the disposition of any particular additional 
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license fee, I will be glad to do so, if you will refer me to what- 
ever local law covers such fee as it existed before the Act of 
1916 was passed. 

Very truly yours, 

Aubeet C. Ritchie, Attorney General. 

Licenses—Liquor License Fees, Increase of—Disposition 
of Increase in Havre de Grace. 

July 5, 1917, 

Hon. Hugh A. McMullen, 
State Comptroller, 

Annapolis, Maryland. 
Dear Mr. McMullen: I beg to reply to your favor of 

July 3rd, asking whether certain liquor license fees collected by 
the Clerk of the Circuit Court for Harford County, and 
amounting for the last quarter to $3,000, belong to the State. 

These fees were collected under the Act of 1916, Chap. •<91, 
which increased the license fees for the sale of liquor in the 
counties, cities, towns and villages of the State. They were 
collected in the town of Havre de Grace, and the license fees 
which they increased are provided for by the Act of 1916, Chap. 
199. 

While the title of the Act of 1916, Chap. 594, provides that 
the additional fees are to be paid “to the Treasurer of the 
State, for the general purposes of the State,” Section 89-A of 
the Act provides that the additional fees “shall be disposed of 
as other license fees now provided by law for the issue of 
licenses for the sale by retail or wholesale, as the' case may be, 
of distilled or spirituous, vinous or malt liquors or any mixture 
thereof.” 

In the case of Ruehl vs. State, 130 Md. 188, the Court of 
Appeals, on February 2, 1917, held that the Act of 1916, 
Chap, 594, was valid, and that the additional fees were to be 
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disposed of in the same manner as other license fees were dis- 
posed of in the several counties, towns and villages, and that 
this, of course, depended upon the local laws. 

dhe Act of 1916, Chap. 199, which provides for the disposi- 
tion of license fees in Havre de Grace, provides in Section 192 
that such fees are to be paid to the Clerk of the Circuit Court, 
and that the said Clerk shall pay over the same “to the Mayor 
and City Council of Havre de Grace, within thirty daystafter 
it has been received by him, without any abatement or deduc- 
tion whatever.” 

Under the Act of 1916, Chap. 594, the additional fees are 
to be disposed of in the same way. r 

It follows that the additional fees in question do not belong 
to the State, but do belong to the Mayor and City Council of 
Havre de Grace. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Licenses—Master Electrician—Electric Wiring Busi- 

ness. 
April 23, 1917. 

John A. Stewart & Son, 
20^ W. Saratoga Street, 

Baltimore, Maryland. 
Gentlemen : I beg to reply to your favor of April 20th. 
Your Master Electrician’s license, required by Section 663/ 

of the Baltimore City Charter, does not relieve you from the 
necessity of also procuring the license required by the. Act of 
1916, Chap. 704, Sec. 184, for firms which, among other things, 
accept orders for electric wiring. The former license is required 
for the privilege of engaging in the business of Master Elec- 
trician at all. The latter is required for the actual carrying 
on of the electric wiring business. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 
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Licenses—Mii/liners-—Tailors. 

April 27, 1917. 

J. Clayton Kelly, Esq., 
Clerk, Circuit Court, 

Salisbury, Maryland. 
Dear Mr. Kelly: I beg to reply to your favor of April 

25th. 
In my opinion a milliner must take out a traders' license 

under Bagby’s Code, Art. 56, Sec. 54. A milliner is not a 
manufacturer, and the obligation of a milliner to take out a 
license is shown by Section 54 of the Act of 1916, Chap. 632, 
relating to female milliners. 

A tailor whose sole business is to make suits or clothes from 
goods which his customers select from his line of stock, is, in 
my opinion, a manufacturer, and as such is relieved by Bagby’s 
Code, Art. 56, Sec. 38, from the necessity of taking out a 
traders’ license. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Licenses—Moving Picture Theatres. 

New Empire Theatre Co., Inc., May 3, 1917. 
Frederick, Maryland. 

Gentlemen : I beg to reply to your favor of May 2nd. 
Under the Act of 1916, Chap. 704, Sec. 165, the license re- 
quired for moving picture theatres depends upon the price of 
admission—whether five cents or ten cents, or more, and upon 

the seating capacity. A license based upon a five cent admis- 
sion does not authorize the charge of a ten cent admission for 
any performance. Such license authorizes five cent shows, but 
does not authorize ten cent shows. If your theatre charges ten 
cents for some of your seats, then you are required to take out 
a license based upon the ten cent admission charge. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 
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Licenses Pharmacists—LorpokatioiPs Right to Conduct 

Pharmacy. f 
August 6, 1917. 

Curtis W. Long, Esq., 
State’s Attorney, 

Salisbury, Maryland. 
Dear Mr. Long: I beg to reply to your favor of August 

2nd. « 
While the pharmacist’s certificate required by Bagby’s Code, 

Art. 43, Sections 178-191, caimot be issued to a corporation 
(Shehan vs. Tanenbaum, 121 Md. 283), yet I think there is no 
doubt that a corporation may own a pharmacy, provided the 
persons who conduct and have charge of the business possess 
pharmacist’s certificates. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Licenses—Plumbers—Certificates for Plumbing Work— 

Scope of the Law. 

November 20, 1917. 
John Trainor, Esq., 

Pres., State Board of Plumbing Commissioners, 
SOS Builders Exchange Building, 

Baltimore, Marylcmd. 
Dear Mr. Trainor: I beg to reply to the inquiries con- 

tained in your letters of October 27th, November 1st and 16th. 
1. You ask whether or not it is a violation of the state 

plumbing law for a person not qualified under the act to stock 
his store with plumbing goods, advertise himself as engaged 
in the plumbing business, etc. The answer may depend some- 
what upon whether the accused is an employer only or a work- 
man. 

With respect to employers: Sec. 223 of Art. 43 of Bagby’s 
Code makes guilty of a misdemeanor and imposes a. fine upon 
employers, whether engaged in the plumbing business or not, 
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who employ persons, not qualified under the Act, to work “at 
the plumbing business” or to “do plumbing work,” provided 
that employers not engaged in the plumbing business must have 
knowledge that such person is not so qualified: and the fine is 
imposed for every day or part of a day that “such employer 
shall so employ such workman.” 

The only thing necessary, under this Act, to subject em- 
ployers to the specified fine, is the employment by them of non- 
qualified persons to do plumbing work. Whether any particu- 
lar employee has thus been employed to do plumbing work or 
not, is, of course, a question of fact. It is not necessary, in 
order to hold the employer guilty, to show that the employee 
actually did plumbing work. It is sufficient to show that he 
was employed for that purpose. This, however, would not nec- 
essarily follow from the fact that the employer himself was 
engaged in the plumbing business, because the employee might 
be engaged in a clerical capacity. "Whether the employee was 
engaged to do plumbing work or not, can only be ascertained by 
examining the employer, the employee and any other witnesses, 
as to what the purpose of the employment was. 

With reference to those who actually do the work, as dis- 
tinguished from employers only, Section 224 makes guilty of a 
misdemeanor and subjects to a fine any person not .qualified 
under the Act who “shall work at the plumbing business,” and 
the fine is imposed for every day or part of a day “that such 
workman shall work at the plumbing business.” This statute, 
being a criminal statute, will be strictly construed, and an un- 
qualified person cannot be convicted under it unless it is shown 
that he has worked at the plumbing business. This, likewise, 
is a question of fact, to be detennined from the evidence. If 
it be shown, among other things, that the accused has stocked 
his store with plumbing goods and advertises himself as engaged 
in the work of a plumber, this might be entirely sufficient to 
justify the magistrate in finding that the accused had done 
plumbing work. But a fixed rule cannot be laid down upon the 
question, because guilt consists of the doing of plumbing work 
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without a certificate, and whether the evidence shows this or 
not necessarily depends upon the facts testified to in each case. 

2. You also ask whether it is the obligation of the local 
police, police magistrates and State’s Attorneys to assist your 
Board in enforcing the law. In reply, I beg to say that it cer- 
tainly is their duty to do this. 

3. So far as my own Department is concerned, I regrpt very 
much to say that I cannot assist in local prosecutions. The 
Maryland law entrusts this work entirely to the local State’s 
Attorneys, and does not contemplate that any of it shall be done 
by the Attorney General, so. that it is not only not within my 
province to assist in local prosecutions, but my Department has 
not the facilities for doing so. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Licenses—Real Estate Brokers. 

July 27, 1917. 
Clarence K. Bowie, Esq., 

1003 American Building, 
Baltimore, Maryland. 

Dear Mr. Bowie: I beg to reply to your favor of July 
1T th. 

I understand that the Baltimore and Sparrows Point Realty 
Company has employed an agent in Allegany County to sell in 
that county lots of ground from a tract of land owned by the 
company in Baltimore County. The agent will be paid a com- 
mission on his sales, but has no power to close contracts, the 
same being subject to acceptance by the home office, and the 
agent will maintain no office. 

In my opinion this agent will be “carrying on the business 
of real estate broker,” and as such should be licensed under Sec- 
tion 12 of Article 56 of Bagby’s Code. I do not think that it 
is necessary for him to maintain an office in order to carry on 
business as a real estate broker, and, of course, a real estate 
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broker need not be authorized to close contracts. The business 
of this agent will be to act as broker, on a commission, m sell- 
ing lots for his principal, and this I think brings him within 
Section 12. 

I return you the letter from Mr. Shaffer, and am sending him 
a copy of this letter to you. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

Licenses—Stage Players, Circus, Etc. 

September 18, 1917. 

William G. Kerbin, Esq., 
State’s Attorney, 

Snow Hill, Maryland. 
Dear Sir: Confirming my telegram of yesterday, in answer 

to your letter of September 15th, I beg to advise you that if the 
company which is to exhibit in your county contains, among its 
attractions, (a) stage players, ventriloquists, sleight-of-hand per- 
formers, rope dancers, tumblers and wire dancers, and (b) 
circus riders or equestrian performers, and (c) an exhibition 
of animals, such company should pay the license fees provided 
for by Sections 108, 109 and 110 of Chapter 704 of the Acts 
of 1916. 

As Section 108 provides a fee of $2.00 for each performance, 
Section 109 a flat charge of $50.00 for one year, and Section 
110 a flat charge of $25.00 for one year, the total for the first 
performance would be $77.00. Additional performances would 

cost $2.00 each, under Section 108. 
I do not think that the company can escape the fees provided 

by Sections 108 and 109 by claiming that patrons are only 
charged for one class of exhibition and that the other classes, 
as described in those Sections, are exhibited free. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Licenses—Stationary Engineers, Whether Certificates, 
Cover Work on Hoisting or Portable Machinery. 

March 26, 1917. 
Joseph P. Burnett, Esq., 

State Board of Examining Engineers, 
Union Trust Building, ' 

Baltimore, Maryland. 
Dear Sir: I have carefully considered your Board’s in- 

quiry relative to certificates for stationary engineers and port- 
able or hoisting engineers, under Sections 426 to 430 of the 
Baltimore City Charter. 

The State Board of Examining Engineers was created by the 
Act of 1892, Chapter 448, and was given jurisdiction over all 
stationary engineers in Baltimore City. Such engineers were 
required to submit to an examination and to secure from the 
Board a certificate of proficiency, for which the fee was $3.00, 
and $1.’50 for each renewal. 

The Act fhrther provided that the certificate should be of 
three grades. A certificate of the first grade permitted the 
holder “to take charge of any plant of machinery, the second 
grade to take charge of any plant of machinery from one to 500 
horse power, and the third grade to take charge of any plant of 
machinery from one to 30 horse power.” 

I he Act of 1910, Chap. 622, page 615, amended the law so 
as to bring hoisting or portable plants within its provisions. 
This was done by providing that the certificate should be of four 
grades, the first three being the same as they were under the Act 
of 1892, and the fourth grade permitting the holder “to take 

charge of any hoisting or portable plant of machinery.” 
It is this Act of 1910 which has given rise to your present 

inquiry. The situation, as I understand it, is that stationary 
engineers and portable or hoisting engineers perform two dis- 
tinct classes of engineering work, so that while a stationary 
engineer holding a first grade certificate would be qualified to 
take charge of a plant covered by the second and third grades, 



265 

yet he might not be at all qualified to operate hoisting or port- 
able machinery. For this reason you ash whether a stationary 
engineer holding a first grade certificate, which under the law 
entitles him to operate “any plant of machinery,” should be 
permitted to do the work covered by a fourth grade certificate, 
that is, take charge of a hoisting or portable plant of machinery, 
for which he might not be qualified. 

I understand that you do not consider it practicable to re- 
quire the holder of a first grade certificate to be proficient not 
only in stationary engineering hut in portable or hoisting engi- 
neering also, because this would compel a person engaged in 
one recognized branch of engineering to learn another and dis- 
tinct branch. 

The situation is peculiar, and must, I think, be met m a 
practical way. Under all the circumstances, I do not think 
that you can do better than continue your present practice of 
issuing two forms of certificates, one covering stationary ma- 
chinery, grades one, two and three, and the other covering hoist- 
ing or portable machinery, grade four; the holder of a station- 
ary engineer’s certificate (whether grade one, two or three), 
not to be permitted to operate hoisting or portable machinery 
until he first obtained an additional certificate (grade, four), 
authorizing it, for which he should pay an additional fee. 

I think that you are justified in requiring these two certifi- 
cates, because the two lines of work are distinct, and separate 
examinations are necessary for each of them; and the Legisla- 

ture could not have intended that the holder of a certificate 
under grades one, two or three, who had proved himself to be 
proficient in stationary engineering only, should be allowed to 
operate hoisting or portable machinery, without proving him- 

self proficient in that line of work also. To permit this would 
he to endanger life and property, and the object of this legisla- 
tion, as shown by the preamble to the Act of 1892, was to pro- 
tect life and property. 

Very truly yours, 
Albert C. Kitchie, Attorney General. 



266 

Licenses—Traders—Based on Stock Kept for Sale. 

May 3, 1917. 
J. Clayton Kelly, Esq., 

Cleric, Circuit Court, 
Salisbury, Maryland. 

Dear Mr. Kelly : I beg to reply to your favor of A.pril 
•50th, in which you ask whether the trader’s license fee to be 
paid by the Salisbury Light Heat and Power Company should 
be based only upon the amount of the electrical appliances and 
supplies which the company has for sale, or upon the total 
amount of supplies which the company carries, including not 
only such as are kept for sale, but also; such as are not kept for 
sale, but are kept simply for use in the upkeep of the company’s 
lines and in its contract work. 

The license fee should be based upon the amount of stock 
kept for sale only. 

Bagby’s Code, Art. 56, Sects. 38, 40. 
Act 1916, Chap. 632, Sec. 40. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Licenses—Traders -—Based Upon Average Amount of 
Stock for Sale. 

May 7, 1917. 
lion. Hugh A. McMullen, 

State Comptroller, 
Cumberland, Maryland. 

Dear Mr. McMullen : I beg to reply to your favor of 
May 4th, in which you ask the basis upon which the trader’s 
license fee should be computed in the case of a merchant whose 
stock amounts to $80,000 when invoiced, and $115,000 to 
$120,000 at other times, and of these amounts $20,000 repre- 
sents stock which is not placed on sale but is stored and drawn 
on from time to time to replenish the balance of the stock which 
is placed on sale. 
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The license fee is based upon the average amount of stock 
which is sold or offered iot sale (Bagby’s Code, Art, 56, Sects. 
38 40, etc., Act 1916, Chap. 632), but in the case you mention 
I think that all of the stock, including the portion from which 

stock sold is replenished, should be regarded as subject to sale. 

The license fee should, therefore, be based upon whatever the 
average amount of the merchant’s total stock may be. In your 
letter to me you state the amount at invoice time, and the high- 

est amount at any other time, but you do not state the average 
amount. The average amount will be the basis. 

Very truly yours, 

Aubeet C. Bitchie, Attorney General. 

Licenses-—Teadees’—May be Taken Out Aetee May 1st, 

July 5, 1917. 

Tion. Hwcjh A. McMullen, 

State Comptroller, 
Annapolis, Maryland. 

Deae Me. McMullen: I beg to reply to your favor of 
June 21st, enclosing copy of a letter from the Cleik of the 
Circuit Court for Cecil County, and asking whether traders 
who neglected to take out their licenses before May 1st, may 
take them out thereafter. 

Under the Act of 1916, Chap. 632, Sec. 1, a trader, already 
in business, who neglects to take out his license befbre May 1st 
may take out the same thereafter, but the license must be dated 
May 1st, and must, of course, be paid for on the basis of the 
whole year. Such trader will also be subject to the penalty pre- 
scribed by Section 6 of the Act of 1916, Chapter 632. 

Albeet C. Ritchie, Attorney Genet al. 
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Licenses—Trading Stamps—Manufacturers. 

August 15, 1917. 
Charles A. Oherwager, Esq., 

233 Broadway, 
New York City, N. Y. 

Dear Sir : T beg to reply to your favor of August 10th, in 
which you ask whether a blew York manufacturer who sells his 
goods in Maryland, and in connection with such sales furnishes 
premium coupons, redeemable in merchandise, is subject to the 
payment of any tax under the Maryland law. 

The Act of 1916, Chap. 704, Sec. 173, provides that every 
manufacturer carrying on business in this State, who furnishes, 
sells or delivers any stamps or coupons redeemable in mer- 
chandise in connection with the sale in this State of his own 
manufactured or processed product, must take out an annual 
license, and pay therefor an annual license fee of Fifty dollars. 

The manufacturer you have in mind appears to come within 
this law. 

If the manufacturer operates in Baltimore City, the license 
should be taken out at the office of the Clerk of the Court of 
Common Pleas. In the County the Clerk of the Circuit Court 
of the County is the official who issues the license. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Licenses—Wheat, Hay and Grain, Sale of. 

April 27, 1917. 
lion. Hugh A. McMullen, 

State Comptroller, 

Annapolis, Maryland. 
Dear Mr. McMullen: I beg to reply to your favor of 

April 21st, in which you ask whether agents of persons non- 
resident of this State can sell wheat, hay or grain in this State 
without a license. 
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I think that wheat, hay and grain sold tinder such circum- 
stances constitute goods, chattels, wares or merchandise, and 
Bagby’s Code, Art, 56, Sec. 38, requires every person, “other 
than the grower, maker or manufacturer,” who sells or offers 
for sale goods, chattels, wares or merchandise, within this State, 
to take out a traders’ license. 

In my opinion, therefore, if the vendors of the wheat, hay 
and grain are the growers or the representatives of the growers 
thereof, no state license is required. If they are not the grow- 
ers, then they should take out a traders’ license, in tlie manner 
specified in Sections 40 and 53 of the Act of 1916, Chap. 632. 

Very truly yours, 

At,bert C. Ritchie, Attorney General. 
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MILITARY. 

Military—Fedeeal Draft-—Police; Magistrates Are Ex- 
empt From. 

September 18, 1917. 
Gen. Henry M. Warfield, • 

Adjutant General, 

Maryland Trust Blda.. 

Baltimore, Maryland. 

Dear Gey. Warfield: I beg to give you the reasons for 
the opinion I expressed to you the other day that in Maryland 
police magistrates should be regarded as exempt from the Fed- 
eral draft. 

The Act of Congress providing for the draft provides, in 
Section 4, that “the officers, legislative, executive and judicial 
of the United States and of the several states, territories and 
the District of Columbia * * * shall be exempt from the selec- 
tive draft herein prescribed.” 

The rules and regulations prescribed for the draft, in Sec. 
18, referring to the above officers, provide that “the word officers 
shall lie construed for the purpose of said Act of Congress and 
these rules and regulations to mean any person holding a legis- 
lative, executive or judicial office created by the Constitution or 
laws of the United States or of any of the several states or ter- 
ritories.” 

The only question, therefore, is whether a police magistrate 
in this State is a judicial officer of the State holding an office 
created by the Constitution or laws of the State. I think there 
is no doubt that a police magistrate is such an officer. 

Police Magistrates in Maryland are Justices of the Peace, 
upon whom criminal jurisdiction has been conferred by statute. 

The office of Justice of the Peace is provided for by Section 
42 of the Constitution of Maryland, under which the Governor, 
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with the consent of the Senate, makes the appointments, and 
by which the Justices are given such jurisdiction and duties as 
may be prescribed by law. 

Numerous statutes have prescribed their duties, and have con- 

ferred criminal jurisdiction upon such of them as may be desig- 
nated by the Governor as police magistrates. These police mag- 
istrates are as much a part of the judiciary of the State as are 
the courts themselves. 

The Court of Appeals of Maryland, in McBee vs. Fulton, 47 
Md. 403, 425', said: 

“By our Constitution Justices of the Peace are made 
part of the judiciary in whom the judicial power of the 
State is vested. The most useful and important part of 
their duties is to investigate charges for indictable offenses, 
and when so acting they are unquestionably judicial officers 
discharging judicial functions.” 

And again in the case of Crichton vs. State, 115 Md. 423, 
434, the Court said: 

“Justices of the Peace are by our Constitution made 
part of the judiciary in whom the judicial power of the 
State is vested.” 

The Court of Appeals, therefore, has twice decided that Jus- 
tices of the Peace, acting as police magistrates, are judicial 
officers of the State, and they are,, of course, created by the Con- 
stitution of the State. 

In my judgment, therefore, police magistrates in this State 

are entitled to exemption from the draft. 

Very truly yours, 

Altsert C. Ritchie, Attorney General. 
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Military—Federal Draft—-Police Magistrates Are Ex- 
empt From. 

September 25, 1917. 
Gen. Henry M. Warfield, 

Adjutant General, 
Maryland Trust Bldg., 

Baltimore, Maryland. 
Dear Gten. Warfield : I received your favor of September 

21st, enclosing correspondence between yourself and tbe Provost 
Marshal General with reference to the exemption of Police Mag- 
istrates from the Federal draft. 

The Provost Marshal holds that Police Magistrates are not 
exempt, because, under the rulings of the Provost Marshal, the 
State officers who are entitled to exemption from the Federal 
draft, only include: 

1. Supreme judicial officers. 
2. Holders of offices filled by popular election for the entire 

State. 
3. Holders of offices filled by appointment for the entire 

State and having no intermediate superior between them and 
the appointing power. 

(See Rulings of P. M. G., Bulletin, Ho. 1, Sec. 
2s and Sec. 7.) 

Police Magistrates are, of course, not included within any of 
these classes. 

As I wrote you on September 13, Police Magistrates in 
Maryland are judicial officers of the State, just as much so as 
are the Judges of the Supreme Bench of Baltimore City and 
of the Circuit Courts of the Counties, and the Act of Congress 
of May 18, 1917, provides in Section 4 that the judicial officers 
of the State “shall be exempt from the selective draft herein 
prescribed.” There is nothing in the rules prescribed by the 
President which limit the application of this section. 

I do not find that the Act of Congress confers any authority 
upon the Provost Marshal to decide who are and who are not 
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State officers within the meaning of the Act of Congress. On 
the contrary, the Act provides that the Local Boards shall have 
power to hear and determine “all questions of exemption under 
this Act,” except claims for industrial exemptions, subject to 
review by the District Boards, whose decisions shall be final, 
subject to review by the President, in accordance with such 
Rules as the President may prescribe therefor. 

The Rules prescribed by the President provide, in Section 
18-A, for hearings by the Local Boards upon claims filed by 
persons claiming to be exempt on the ground that they are State 
officers, and in Sections 38-43 these Rules provide for the re- 
view of the Local Boards’ decisions in such cases by the Dis- 
trict Boards, and that the decisions of the District Boards “shall 
be final.” By Section 48 the District Boards are required to 
certify to the Adjutant General the names of all persons who 
have not been exempted. 

I can only repeat the opinion I expressed to you in my letter 
of September 13th, that police magistrates in Maryland are 
exempt from the draft; with the further advice that whether 
this opinion is correct or not is for the Local Boards to decide, 
subject to review by the District Boards. 

While the question is one for these Boards to decide, and 
while I, as a State and not a Federal officer, have no authority 
to advise them, yet you, as Adjutant General of the State, have 
the clear right to ask my opinion upon the matter; and I think 
that any Police Magistrate who applies for exemption on the 
ground that he is a State officer, should be advised that it is his 
clear right to have such claim passed upon by the Local Board 
and the District Board, these being the two tribunals provided 
by Congress for deciding the question. 

I return you the enclosures you sent me. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Military—Home Guards, State Aid to. 

I 
November 6, 1917. 

Gen. Henry M. Warfield, 
Adjutant General, 

IfOl^ Maryland Trust Bldg., 
Baltimore, Maryland. 

Hear Gen. Warfield: T beg to reply to your favor of 
November 3rd, in which you ask whether the Goyernor is 
authorized to render State aid, both in money and equipment, 
to home guards which are being organized in certain sections- of 
the State. 

I do not know of any fund which the Governor has for this 
purpose. The Executive Committee of the Maryland Council 
of Defense, however, has authority, in their discretion, and with 
the approval of the Governor, to apportion part of the proceeds 
of the one million dollar War Loan of 1917 to local home 
guards. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Military—Maryland National Guard, Honorary Mem- 
bers of. Have Ceased to Exist. 

September 5, 1917. 

Gen. Henry M. Warfield, 
Adjutant General, 

l^Olf. Maryland Trust Bldg., 
Baltimore, Maryland. 

Dear Gen. Warfield : I beg to reply to your recent favor 
asking my opinion as to1 the present status of the honorary 
members of the Maryland National Guard. 

The honorary members of the Maryland National Guard are 
provided for by the Act of 1916, Chap. 311, Sec. 87, page 663. 
This section provides that every “legally organized volunteer 
company of the militia” may have as many honorary me mho. 
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“as it has active and uniformed members, and no more, on pay- 
ment, in advance, by each person desiring to become such hon- 
orary member, of not less than ten dollars per annum,” and 
every such honorary member is entitled to receive “a certificate 
of honorary membership of the company.” 

The legally organized volunteer companies of the militia com- 
pose, of course, the Maryland National Guard (Sec. VII, page 
628, Chap. 311, Acts 1916), so that the honorary members of 
the National Guard are dependent entirely for their existence 
upon the existence of the National Guard itself. They have no 
status at all independently of the National Guard. As the 
honorary membership is .thus attached to each company of the 
National Guard, and as the number of honorary members each 
company may have is limited by the number of such company’s 
active and uniformed members, it follows, of course, that if the 
National Guard goes out of existence, then the honorary mem- 
bership in each company of the National Guard must go out of 
existence also. 

The National Guard has been drafted into the military serv- 
ice of the I! nited States under Section 2 of the Act of Congress 
of May 18, 1917, which authorizes the President to draft in ac- 
cordance with the provisions of Section 111 of the National 
Defense Act of June 3, 1916. Section 111 of the latter act 
provides that “all persons so drafted shall, from the date of 
their draft, stand discharged from the militia, and shall from 
said date be subject to such laws and regulations for the govern- 
ment of the Army of the ITiited States as may be applicable 
to members of the Volunteer Army, and shall be embodied in 
organizations corresponding as far as practicable to those of the 
Regular Army, or shall be otherwise assigned as the President 
may direct.” 

The members of the National Guard so drafted are, there- 
fore, “discharged from the militia,” and since the National 
Guard composes one class of the militia (Act of Congress of 
June 3, 1916, Sects. 57 and 58; Act 1916, Chap. 311, Sec. 
VII, page 628), it follows that the members of the National 



276 

Guard, when drafted under section 111 of the National Defense 
Act, are thereupon discharged from the National Guard, with 
the result that until the National Guard is again recruited it no 
longer exists. 

Therefore, since at present there is no Maryland National 
Guard, and since, as already shown, the honorary membership 
of the Maryland National Guard depends upon the existence 
of the National Guard, it follows that there are no longer any 
honorary members of the National Guard. They ceased to 
exist when the National Guard itself ceased to exist, and until 
the National Guard, or some of its units, are again recruited, 
honorary membership certificates cannot be issued. 

Very truly yours, 
Albert C. Ritchie, Attorney^ General. 

Military—Maryland State Guard, Honorary Members of. 

November 10, 1917. 

Gen. Henry M. Warfield, 
Adjutant General, 

IfOJf Maryland Trust Bldg., 
Baltimore, Maryland. 

Dear Gen. Warfield: I beg to reply to your favors of 
November 3rd and 7th, asking my opinion whether the Mary- 
land State Guard is authorized to have honorary members en- 
titled to the same privileges to which honorary members of the 
National Guard are entitled, under the law, and subject to the 
same dues. 

The Act of 1916, Chap. 311, provides, in Section 87, for 
honorary members of every “legally organized volunteer com- 
pany of the militia,” not exceeding in number the “active and 
uniformed members.” 

When this law was passed, the militia, by Section VII, was 
divided into two classes, the “organized and uniformed military 
forces of the State,” known as the National Guard, and the 



277 

“unorganized militia,” consisting of all those liable to services 
in the militia, but not serving in the National Guard. 

The effect of the Act of 1917, 'Chap. 26, providing for the 
Maryland State Guard, was to create still another class of the 
militia, comprising “legally organized volunteer” companies,' 
which were to be “active and uniformed,” but were not to be 
part of the National Guard. 

Section 87 of the Act of 1916, Chap. 311, does not limit the 
right to have honorary members to the “active and uniformed” 
companies of the National Guard, but gives this right to the 
“active and uniformed” members of “any legally organized 
volunteer company of the militia,’’ Each volunteer company 
of the Maryland State Guard will be a “legally organized 
volunteer company of the militia,” and its members will be 
“active and uniformed.” 

In my opinion, therefore, each volunteer company of the 
Maryland State Guard may have as many honorary members 
as it has active and uniformed members, and such honorary 
members will be entitled to the privileges, and be subject to the 
dues, provided by Section 87. 

Whether drafted companies of the Maryland State Guard 
jnay have honorary members under Section 87, may admit of 
some doubt, but as I understand that the companies are all to 
be composed of volunteers, this question need not be decided. 

Very truly yours, 

Albert C. Ritchie,, Attorney General. 



278 

MOTOR VEHICLES. 

Motoe Vehicles—-Collisions—Duty of Operator. 

May Jf, 1917. 

William G. Kerbin, Esq., 
I 

State’s Attorney, 

Snow Hill, Maryland. 

Dear Mr. Kerbin : I beg to reply to your favor of May 
2nd. 

Section 146 of Article 56 of Bagby’s Code, to which you 
refer, was repealed and re-enacted by the Act of 1916, Chap. 
687, Sec. 151. 

Under that section, whenever a collision occurs between an 
automobile and a buggy, the operator of the automobile must 
immediately stop. He must, upon demand, give his name, 
residence and license number; and whether there is a demand 
or not, he must “render such assistance as may be reasonable 
and necessary, within his power.’ Phis latter obligation exists 
whether the operator is known to the driver of the buggy, or is^ 
a stranger to him. 

Whether the operator does render “such assistance as may be 
reasonable and necessary, within his power,” is, of course, a 
question of fact. The operator would not comply with this 
duty, if the driver of the buggy was injured and needed assist- 
ance’ and the operator did not give it. If the injury was serious, 
then the operator was under the further obligation of reporting 
the accident within twenty-four hours to the Commissioner of 
Motor Vehicles. 

The statute prescribes the penalties for violations of its pro- 
visions. 

Very truly yours, 

Albert C. Ritchie, Attorney General, 



279 

Motor Vehicles—Duplicate Registration Certificates. 

June 2, 1917. 

Dr. Jacob H. Hollander, 

Johns Hopkins University, 

Baltimore, Maryland. 

Dear Dr. Hollander: I have your favor of May 31st, in 
which you ask whether the Commissioner of Motor Vehicles is 
right in refusing to issue a duplicate certificate of registration 
for use upon the new car you have purchased to take the place 
of your other car which, with its registration certificate, was 
stolen. 

The Motor Vehicle Law, Act 1916, Chap. 687, provides in 
Section 141, for the issue of duplicate registration certificates 
in cases where the Commissioner “is satisfied the original cer- 
tificate has been lost,” or destroyed, and by Section 142 the 
Commissioner’s right to transfer a registration certificate from 
one car to another, is confined to cases of “the transfer of owner- 
ship, destruction or permanent removal from the State” of cars. 

In your case, there has, of course, been no transfer of owner- 
ship, and, as I understand it, you do not know that your stolen 
car has been destroyed or permanently removed from the State. 
Also, the Commissioner is not satisfied that the original certifi- 
cate is lost or destroyed, but on the contrary apprehends that 
it may still be in use upon your stolen car. 

LTnder these circumstances, it does not seem to me that the 
law confers any power upon the Commissioner to issue a dupli- 
cate registration certificate for your new car, or to transfer the 
old registration number to it. 

While this may seem to 'involve some little hardship in your 
particular case, on the other hand if a duplicate certificate were 
issued to you, the result might very well be that your stolen car 
and your new car might both be operated in Maryland under 
the same registration number. I think it quite clear that the 
law does not intend this to be possible, but that each car is in- 
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tended to have a registration number of its own, so that the 
owner of any car can at all times be at once ascertained as soon 
as the registration number on his car is seen. 

Very truly yours, 

Albert C. Ritchie, Attorney^ General. 

\ 
Motor Vehicles—Horns at Grossings. 

July 26, 1917. 

M. Tilghman Johnson, Esq., 

Easton, Maryland. 

Dear Mr, Johnson: I beg to reply to your inquiries of 
July 23rd. 

The State Motor Vehicle Law does not require the horn to 
be sounded at every crossing in cities and towns. Section 148, 
sub-section 2, prohibits the making of unnecessary noise with 
the horn, prohibits the use of the horn “except as a warning of 
danger,” and prohibits the use of loud signalling devices, within 
the limits of cities, towns and villages, from one hour after 
sunset to one hour before sunrise, “unless absolutely necessary 
to avoid accidents.” The provision in the same section that the 
horn shall be sounded at intersecting highways, applies only “in 
the open country where the operator’s view is obstructed.” 

Under these provisions the horn is to be used, in cities and 
towns, “as a warning of danger,” and it should, of course, be 
sounded at crossings, as well as at any other points, whenever 
there is any need for sounding it. But the state law does not 
require the horn to be sounded at every crossing in cities and 
towns, and the failure to do so would not justify an arrest under 
the state law, in the absence of some need for sounding the horn. 

You also ask whether town policemen may arrest without 
warrant for violations of the State law. Ho warrant is neces- 
sary in such cases. Under Section 162 the justice cannot try 
the case except upon warrant, but the arrest may be made with- 
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out warrant, and in such event the Justice simply makes out the 
warrant when the person arrested is brought before him. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Motor Vehicles—Jurisdiction Over Violations oe Law  

Nearest Justice. 

May 1, 1917. 
E. Austin Baughman, Esq., 

Commissioner of Motor Vehicles, 
11 East Lexington Street, 

Baltimore, Maryland. 
Rear Mr. Baughman: As requested by you, I have con- 

sidered your right to have violators of the Motor Vehicle Law 
summoned to appear before a Justice who does not happen to 
be the nearest J ustice to the -place where the offense was com- 
mitted. 

Section 159 of the Motor Vehicle Law provides that anv per- 
son taken into custody because of a violation of any of the pro- 
visions of the act, shall ^forthwith be taken in the counties of 
this State before the nearest J ustice of the Peace, committing 
magistrate or police justice, or if in Baltimore City before the 
nearest police justice and be entitled to an immediate hearing.” 

In Crichton vs. State, 115 Md. 123, the Court of Appeals 
considered the similar provision then contained in the Act of 
1910, Chap. 207, Sec. 140-p. The Court said that the object 
of this section “was to have a speedy hearing, and not unnec- 
essarily inconvenience the accused,” and that while the accused 
was entitled to be taken before the nearest Justice, “it does not 
necessarily follow that some other justice cannot issue a war- 
rant for him. It may often happen that it is not known which 
justice is in point of fact the nearest. The offense may have 
occurred within a few miles of a number of justices, and some 
investigation would have to be made as to which was the nearest 
before a warrant could be issued, if such a strict construction 
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must be placed on the statute as the appellant contends for” 
(page 431). The court further said that if the justice who tried 
the case was not in fact the nearest justice, “the appellant could 
have been taken to the one who was, if he so demanded” (page 
432). 

In view of this decision, I think that when you or your 
deputies observe violations of the motor vehicle law, and the 
circumstances are such that an immediate arrest is not made, 
that you are not required to make an investigation in order to 
ascertain who is the nearest justice to the place of offense and 
then cause the violator to be summoned to appear before such 
justice; but that you may cause such violator to be duly sum- 
moned to appear before such justice, as you select as the most 
convenient. Such justice, upon proper process, will have juris- 
diction to try the case, even if he does not happen to be the 
nearest justice, unless the accused demands to be taken before 
the justice who is the nearest, in which event such demand 
should, I think, be complied with. 

Very truly yours, 
Ai.bekt C. Ritchie, Attorney General. 

Motor Vehicles—Licenses—Chauffeurs and Owners, 
Who are. 

February 10, 1917. 

E. Austin Baughman, Esq., 
Commissioner of Motor Vehicles, 

11 East Lexington Street, 
Baltimore, Maryland. 

Dear Sir : Confirming the oral advice I gave you the other 
day upon the subject of licenses to operate motor vehicles, under 
Section 134 of the Act of 1916, Chap. 687, defining the words 
“owner” and “chauffeur,” and under Sections 143 and 144, re- 
lating to “Licenses” and “Fees,” I beg to advise you as follows: 

1. Owners’ Licenses. An owner’s or so-called operators 
license should be secured by a person who operates his own car 
or another person’s car, for pleasure and not for hire. 
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2. Chauffeurs’ Licenses. A chauffeur’s license is required, 
and the failure to have one is a violation of the law, in the fol- 
lowing cases: 

(a) An employee of the owner, whose regular or entire em- 
ployment may not be to operate a car, but who does operate a 
car occasionally or at times, must take out a chauffeur’s license. 

(h) The mechanics or other employees of an automobile shop, 
who try out a customer’s car which the customer has left for 
repairs or overhauling. Such mechanics and employees receive 
hire for their services, and, therefore, must have chauffeurs’ 
licenses. (Section 134.) 

(<?) The salesmen or other employees of an automobile manu- 
facturer or agency, including in the case of a corporation all 
officers from the President down, while using cars belonging to 
the company. In such case, the corporation is the owner, and 
the employees and officers are the employees of the owner, and 
as such must have chauffeurs’ licenses. (Section 134; compare 
with Bagby’s Code, Art. 56, Sec. 138.) 

(d) The owner operating his car for hire must have a chauf- 
feur’s license. (Section 134.) 

3. Police and Fire Departments. The operators of cars in 
these Departments are required to take out chauffeurs’ licenses. 
(Sections 134, 135 143, 144.) I advised you to this effect on 
July 15, 1916. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Motor Vehicles—Licenses—Ohattfeeurs in Fire Depart- 
ment—Identification Markers. 

August 13, 1917. 
Henry Davis, Esq., 

City Clerk, 
Hagerstown, Md. 

Dear Mr. Davis: I beg to reply to your favor of August 
9th. The motor vehicles of Fire Departments are not exempted 
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from any provisions of the State Motor Vehicle Law, except 
from the provisions of Section 141, requiring the payment of 
registration fees. (See Section 135.) 

Identification markers, approved by the Commissioner of 
Motor Vehicles, must be secured and displayed, but no fee can 
be charged therefor. The operators of the Fire Department 
cars, however, should be licensed under Section 143, and the 
fees prescribed by Section 144 should be paid. The law makes 
no exemption in this case. 

On July 15, 1916, I advised the Commissioner of Motor 
Vehicles to this effect, with reference to the operators of the 
Fire Department of Baltimore City. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Motor Vehicies—Licenses—Chauffeurs in United 
States Military Ambulance Service. 

February 15, 1917. 

E. Austin Baughman, Esq., 
Commissioner of Motor Vehicles, 

11 East Lexington Street, 
Baltimore, Maryland. 

Dear Sir: I have considered your recent inquiry as to 
whether operating licenses must be obtained by the chauffeurs 
who operate automobiles of the ambulance service connected with 
the Walter Reed General Hospital, which I understand is a 
branch of the United States military service. 

Under date of August 1, 1916, I advised you that govern- 
ment chauffeurs carrying the United States mails were required 
to take out operators’ licenses (Acts 1916, Chap. 687, Sects. 
135, 143, 144), and in that connection said: 

“The license provided for by these sections is required of all 
persons who operate motor vehicles upon any highway in this 
State, without any exception whatever, and the license is re- 
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quired under the state’s police power, for the protection and 
safety of its citizens and of the public. 

“The exemption of federal agencies from state regulation 

only applies where such state regulation can properly he said 
to interfere with or impair the efficiency of the federal agencies 
in performing their public functions. I do not consider that 
the efficiency of carriers by motor vehicle of the United States 
mails would be interfered with or impaired at all by subjecting 
them to the requirement of being licensed under the Maryland 
law; and inasmuch as the law by its terms clearly applies to 
them, it is my opinion that they should be required to take out 
operators’ licenses.” 

This opinion would also apply to the chauffeurs of the ambul- 
ance service of the Walter Reed General Hospital. 

Your present inquiry, however, is due to the fact that you 
have lately been advised by the Surgeon in charge of that serv- 
ice that the Comptroller of the Treasury had ruled that opera- 
tors’ licenses were not required by government chauffeurs. 

I have secured a copy of the ruling of the Comptroller re- 
ferred to. It was rendered on January 10, 1917, and holds 
that whether or not a government chauffeur must take out a 
state license “is not a question upon which this office can render 
a decision or express an opinion,” but must be settled “by the 
opinions of law officers of the Govermnent or otherwise”; but 
that in any event the government appropriations cannot be used 
to pay for chauffeurs’ license fees, because government em- 
ployees must fit themselves for the discharge of their duties at 
their own expense; and, accordingly, when such licenses are re- 
quired, the chauffeurs must pay the fees personally. 

Decisions of Comptroller, Yol. 23, p. 386. 

Of course, your Department is only concerned with whether 
or not the law of Maryland requires government chauffeurs to 
be licensed, and if so, whether such requirement is valid. You 
are not concerned with the question of whether the license fees, 
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if required, are to be paid by the government or by tbe chauf- 
feurs personally. 

On February 10, 1911, the Attorney General of the United 
States rendered an opinion to the President on the power (of the 
State of Maryland to require a registration fee for government 
automobiles and a license fee for government chauffeurs, under 
the Maryland law as amended by the Act of 1910. 

28 Opinions of Attorneys General, 604. 

The Attorney General held that the registration fee could not 
be exacted, because that was a' tax upon the vehicle, which was 
government property, and the State cannot tax government prop- 
erty; but that “the State has the power to enforce, as to'these 
automobiles and the chauffeurs operating the same, all the pro- 
visions of the Act which look to the conservation of the public 
safety.” The Attorney General further said that the Maryland 
law “was passed primarily as a police regulation, the purpose 
being to permit none but experienced and cautious persons to 
operate motor vehicles, and to exact of them proper care and 
caution in their operation,” etc., and “undoubtedly, the state 
officials who are entrusted with the issuance of licenses cannot 
be required to do their prescribed work without compensation, 
and I think a reasonable fee for their services could he exacted 
for issuing the licenses, both to the chauffeur and for operating 
the automobiles.” 
~ This opinion of the Attorney General is exactly in line with 

my opinion to you of August 1, 1916. 
I, therefore, repeat the advice I gave you then, namely, that 

the Maryland law requiring chauffeurs to have operators’ licenses 
is a police regulation, passed in the interest of the public safety, 
and inasmuch as government chauffeurs are within its pro- 
visions, it is necessary for them to take out operators’ licenses. 

I return you the correspondence on the subject which you left 
with me. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 
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Motob Vehicles—Licenses eoe Von-Lesident Motor 
Buses. 

January 12, 1917. 
Alexander R. Hagner, Esq., 

City Attorney, 
Hagerstown, Maryland. 

Dear Mr. Hagner: I have your favor of January 10th. 
I am of opinion that non-resident motor buses carrying pas- 

sengers or freight for hire, cannot operate regularly oil the high- 
ways of this State without taking out the licenses required by 
Chapter 610 or Chapter 714 of the Acts of 1916. 

The only provisions of law under which non-resident auto- 
mobiles can operate in this State without a license are the re- 
ciprocity provisions.of Section 146, Chapter 687 of the Acts of 
1916, but this section expressly provides that it shall not apply 
to any “non-resident engaged regularly in the transportation of 
passengers or freight for hire wholly or partly in this State.” 

The requirement for licenses in cases of this kind is clearly 
not a burden on interstate commerce. 

Hendrick vs. Maryland, 235 H. S. 610. 
Kane vs. Hew Jersey, U. S. Supreme Court, Dec. 

4, 1916. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Motor Vehicles—Liquor, Chauffeur Under Influence of. 

August 28, 1917. 
E. Austin Baughman, Esq., 

Commissioner of Motor Vehicles, 
11 East Lexington Street, 

Baltimore, Maryland. 
Dear Sir: You asked me the other day whether a person 

can be convicted, under Section 152 of the Motor Vehicle Law, 
of operating a motor vehicle on the public highways when in- 
toxicated, under the following circumstances: 
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The person in question left his automobile with all power 
shut off outside of a resort. When he came out of the resort 
he was so intoxicated that he staggered. He cranked the ma- 
chine and climbed into the driver’s seat, but before actually 
starting the car he was arrested on the charge of operating a 
motor vehicle when intoxicated. 

Section 152 provides that “no person shall operate a motor 
vehicle on the public highways of this State when intolicated 
or at all under the influence of liquor,” and the question is 
whether the person in question was operating his car within the 
meaning of this section at the time of his arrest, or whether it 
was necessary for him actually to start the car before the sec- 
tion applies. 

In my opinion, the word “operate”, as used in Section 152 is 
not confined to the time when the car is actually moving, but 
includes such stops as motor vehicles may make in the course 
of their operation. 

Therefore, if the facts were as above stated, the accused, in 
my opinion, was guilty of operating a motor vehicle when in- 
toxicated, and is subject to the penalties prescribed by Section 
152. 

Very truly yours, 
Ax.bee.t C. Ritchie, Attorney General. 

Motor Vehicles—Non-RESiDEasTTs-—Reciprocity—Idehtifi- 
catiox Markers. 

June 8, 1917. 
E. Austin Baughman, Esq., 

Commissioner of Motor Vehicles, 
11 East Lexington Street, 

Baltimore, Maryland. 
Dear Sir : As requested by you, I have considered the right 

of residents of West Virginia to operate motor cycles in Mary- 
land, without displaying identification markers, the laws of 
West Virginia not requiring the display of such markers. 
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Section 146 of the Act of 1916, Chapter 687, which relieves 
non-residents, under certain conditions, from the necessity of 
obtaining registration certificates or operator’s licenses in this 
State, if they have complied with the laws of their home State 
relating to these subjects, provides that “the aforegoing exemp- 
tions of non-residents shall not apply to operators of motor 
vehicles or motor cycles who are residents of States which do 
not require the display of identification markers on the same.” 

All non-resident operators to whom this exemption does not 
apply, must, of course, comply with the laws of Maryland gov- 
erning registration, operator’s licenses and markers, exactly as 
if they were residents. 

Since the laws of West Virginia do not require the display 
of identification markers, it follows, from the express provisions 
of Section 146, that the exemption conferred by Section 146 
does not ajoply to West Virginia operators. 

Therefore, residents of West Virginia who operate motor 
cycles within this State must obtain operator’s licenses and 
registration certificates under the Maryland law and must dis- 
play identification markers as required by the Maryland law. 
Failure so to do will subject such persons to the penalties pre- 
scribed by Sections 143 and 147, respectively. 

Very truly yours, 
' Albert O. Ritchie, Attorney General. 

Motor Vehicles—Xox-Rus11>exts—Reciprocity-—-Minors. 

June 5, 7.977. 
E. Austin Baughman, Esq., 

Commissioner of Motor Vehicles, 
' 11 East Lexington Street, 

Baltimore, Maryland. 
Dear Sir: As requested by you, I have considered the right 

of residents of other States to operate motor vehicles upon the 
highways of Maryland, when such non-residents are under the 
age which the Maryland law requires for operators. 
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The Act of 1916, Chap. 687, Sec. 143, provides that “no 
person nnder the age of 18 years, except operators of motor 
cycles, who shall not be under the age of 14 years, shall operate, 
drive or direct any automobile, motor-car, taxicab or motor 
truck propelled by gas, gasoline, steam or electricity upon any 
road, highway, street, lane or other public way within the State 
of Maryland.” , 

This section, according to its terms, applies to all operators, 
under the prescribed age, whether residents or non-residents of 
Maryland. 

The exemption in favor of non-residents is contained in Sec- 
tion 146, and this section provides that any non-resident “who 
shall have complied with the laws of the State in which he re- 
sides, requiring the registration of motor vehicles or licensing 
of operators thereof,” and the display of identification markers, 
“may use the highways of this State without obtaining a regis- 
tration certificate or operator’s license from the Commissioner 
of Motor Vehicles as hereinbefore prescribed.” This section 
also contains reciprocal provisions, which I understand are not 
involved in your inquiry. 

While Section 146 authorizes non-residents to use Maryland 
highways in certain cases without obtaining a Maryland opera 
tor’s license, it was never intended to authorize the use of Mary- 
land highways by anyone whom the laws of Maryland, in the 
interest of the public safety, prohibited from using them. 

Section 143 contains regulations of this kind. The provision 
of .this section that no person under the age of 18 shall operate 
an automobile was passed because the Legislature deemed this 
essential in the interest of the public safety. Section 146 deals 
simply with registration certificates and markers and licenses 
for operators. The Legislature never intended by Section 146 
to permit non-residents under the age of 18 to operate in Mary- 
land, when Marylanders under that age were, for reasons of 
public safety, prohibited from operating. 

It is, therefore, my opinion that the age provisions of Sec- 
tion 143 apply to all persons who operate cars in this State, 
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whether residents or non-residents, and that any person, whether 
resident or non-resident, below the age provisions of that sec- 
tion, who operates a car in this State, is subject to the penalties 
provided by Section 143. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Motor Vehicles—Von-Resideht Forfeits Right to Reci- 
procity Provision’s by Violating Maryland Law. 

June 8, 1917. 
E. Austin Baughman, Esq., 

Commissioner of Motor Vehicles, 
11 East Lexington Street, 

Baltimore, Maryland. 
Dear Sir: As requested by you, I have considered what 

action you may take in the case of a certain resident of West 
Virginia, who frequently operates his car in Maryland, and who 
has twice been convicted and fined for violations of the Motor 
Vehicle Law of Maryland. I understand that West Virginia 
autoists are allowed the use of Maryland highways during cer- 
tain periods, under a reciprocal arrangement between the two 
States; that in West Virginia the owner of an automobile is not 
required to obtain an operator’s license, the display of the regis- 
tration number being sufficient; and that the autoist in question 
has complied with all the laws of West Virginia, the State of 
his residence. 

Section 146 of the Act of 1910, Chap'. 687, which relieves 
non-residents, under certain conditions, from the necessity of 
obtaining registration certificates or operator’s licenses in this 
State, if they have complied with the laws of their home State 
relating to these subjects, provides that “if any non-resident be 
convicted of violating any provisions of this sub-title, he shall 
thereafter be subject to and required to comply with all the 
provisions of this sub-title relating to the registration of motor 
vehicles and the licensing of operators thereof.” 
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The sub-title referred to embraces the Motor Vehicle Law of 
this State, and, therefore, any non-resident who has been con- 
victed of violating the provisions of the Motor Vehicle Law-, 
becomes thereupon required to comply with all the provisions 
of the law of this State relating to the registration of motor 
vehicles and the licensing of operators, exactly as if such, person 
were a resident. In other words, such person, by reason of his 
conviction, forfeits all right to' the exemptions conferred by 
Section 146. 
Consequently, in the case you mention, the West Virginia 
owner, who has been convicted and fined for violating the Mary - 
land law, is now required to register his car under the Maryland 
law and to obtain an operator’s license under the Maryland law, 
before he can lawfully operate in Maryland. 

If such person operates his car in Maryland without a Mary- 
land operator’s license, he subjects himself to the penalties pre- 
scribed by Section 143; and upon such person’s application to 
you for an operator’s license, then if, in your judgment, “the 
safety of the public would be jeopardized” by its issuance, you 
have the power, under Section 143, to refuse to issue it, in 
which event, of course, such person could not lawfully operate 
in this State. 

Very truly yours, 
Albekt C. Ritchie, Attorney General. 

Motor Vehicles—Passing Other Vehicles. 

April 12, 1917. 

Osborne I. Yellott, Esq., 
Counsel Automobile Club of Maryland, 

1227 Calvert Building, 
Baltimore, Maryland. 

Dear Mr. Yellott: I beg to give you my opinion upon 
the several questions you submitted to me in your letter of 
March 29th, 1917, supplemented by your letter of March 30th, 
1917: 
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(a) A horse-drawn vehicle going south on St. Paul Street 
(unpaved) at the rate of three miles per hour. Immediately 
behind an automobile likewise going south but at the rate of. 
eight miles per hour. The horse-drawn vehicle is practically 
in the middle of the street, and the automobile cannot pass 
without going to the left of the centre of the street, or to the 
right of such horse-drawn vehicle. Query : Shall the auto- 
mobile pass the horse-drawn vehicle on the left or on the 
right ? 
Section 163 of the Motor Vehicle Law (Act 1916, Chap. 

687), provides that “any vehicle overtaking another going in 
the same direction shall pass to the left of the vehicle so over- 
taken, provided the way ahead is clear of approaching traffic.” 
I think that this applies where the vehicle overtaken is a horse- 
drawn vehicle (Attorney General’s Opinions 1916, Vol. I, page 
227), and substantially the same requirement is contained in 
Section 3 of Baltimore City Ordinance Ko. 139, approved June 

.4, 1908, which provides that “vehicles overtaking others shall, 
in passing, keep to the left.” 

The difficulty is occasioned by Section 1 of the same City 
Ordinance, which provides that “vehicles shall keep to the right 
of the center of all streets,” because when the horse-drawn vehi- 
cle is practically in the middle of the street, obviously the auto- 
mobile cannot pass it to the left and at the same time keep to 
the right of the center of the street. 

I do not, however, regard Sections 1 and 3 of the City Ordi- 
nance as inconsistent with each other. They should be read 
together, and the result of reading them together is that the 
automobile must not only pass to the left of the horse-drawn 
vehicle, but it must also in so passing keep to the right of the 
center of the street. 

This, I think, is the clear meaning of the ordinance, and the 
only question, therefore, is whether the ordinance can legally 
impose the requirement, which the statute does not impose, of 
•keeping to the right of the center of the street. There is, I 
think, no doubt that the ordinance can impose that additional 
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requirement, because Section 133 of the Motor Vehicle Law 
authorizes incorporated cities to “prescribe and enforce reason- 
able traffic regulations by fine or imprisonment, either or both 
in the discretion of the Court, applicable to all vehicular traffic, 
motor vehicles included,” provided they do not involve charges 
for the use of the highway. The requirement in question is a 
reasonable traffic regulation, applicable to all vehicles, within 
the meaning of Section 133. See also: 

Rossberg vs. State, 111 Md. 394. 

The result, of course, is, that so long as the horse-drawn vehi- 
cle continues in the center of the street, the automobile cannot 
legally pass at all. This situation, however, is covered by Sec- 
tion 163 of the Motor Vehicle Law, which provides that the 
vehicle overtaken “shall promptly, upon signal, turn as far as 
reasonably possible to the right in order to allow free passage 
on the left,” and failure so to do is a misdemeanor, and subjects 
the offender to a $25.00 fine. The situation is also covered by 
Section 18 of the City Ordinance, which provides that “vehicles 
moving slowly along streets having no car tracks shall keep as 
'close as practicable to the kerb line on the right so as to allow 
faster moving vehicles free passage on the left.” Under Art. 
VIII, Sec. 1 of the Ordinance the fine for violating Sec. 18 is 
from $1.00 to $10.00. 

(fc) A horse-drawn vehicle going east on Baltimore Street 
at the rate of three miles an hour and occupying the east- 
bound car tracks. An automobile immediately behind, like- 
wise going east, but at the rate of six miles an hour. The 
automobile desires to pass the horse-drawn vehicle. Query: 
Shall the automobile pass the horse-drawn vehicle on the right 
or on the left? 
This question is exactly the same as (a), except that the 

street has car tracks, so that Section 18 of the City Ordinances 
does not apply, and the horse-drawn vehicle occupies the east- 
bound tracks. The answer, however, is the same as (ah The 
automobile can only pass to the left of the horse-drawn vehicle 
and to the right of the center of the street, and so long as this 
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cannot be done, the automobile cannot legally pass at all. If 
the horse-drawn vehicle does not “promptly, upon signal, turn 
as far as reasonably possible to the right in order to allow free 
passage on the left,” then the driver is guilty of a misdemeanor 
under Section 163. If the street, to the right is occupied by 
traffic, so that the driver of the horse-drawn vehicle cannot turn 
to the right, then it is not “reasonably possible” for the driver 
to turn to the right, and the automobile will simply have to 
wait until the driver can do so. 

(c) A street car going east on Baltimore Street at a low 
rate of speed. Immediately behind an automobile likewise 
going east, but at a higher rate of speed. The automobile 
desires to pass the street car which at the time is moving 
slowly and has not just stopped or about to stop to take on 
or discharge passengers. (This statement is made to exclude 
from consideration in this connection all questions concern- 
ing the provisions requiring vehicles to stop at least three 
feet behind street cars which have stopped for the purpose 
of allowing persons to enter into or alight from the same.) 
Query. Shall the automobile pass the street car on the right 
or the left? 
This question is the same as (b), except that the vehicle to 

be passed is a street car. I think that Section 3 of the City 
Ordinance, providing that “vehicles overtaking others shall, in 
passing, keep to the left,” does not apply where the vehicle over- 
taken is a street car. If this provision does apply in the case 
of street cars, then it would generally be impossible to pass the 
street car at all, because the automobile could generally not pass 
the street car to the left and at the same time keep to the right 
of the center of the street, as Section 1 of the City Ordinance 
requires. Moreover, Section 20, as amended by Ordinance No. 
561, approved February 3, 1915, clearly contemplates that a 
street car which has not stopped may be passed to i the right. 
The object of Section 20 is to protect passengers who are light- 
ing from or boarding a. street car on the right, from an auto- 
mobile approaching on the right, and if the automobile, under 
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Section 3, is required to pass the street car on the left, then 
there would be no object at all in Section 20. I, therefore, 
think that Section 1 does not apply when the vehicle overtaken 
is a street car. Likewise, I think that the exemption in Section 
133 of the Motor Vehicle law of vehicles which “run only upon 
rails or tracks,” may fairly be said to exempt street cars from 
the provisions of Section 163, requiring the vehicle overtaken 
to be passed to the left. 

The result is that in (c) the automobile should pass the street 
car to the right. 

(d) A street car going east on Baltimore Street stops on 
the west side of Charles Street to take on and discharge pas- 
sengers. An automobile likewise going east on Baltimore 
Street desires to pass such street car while it is standing and 
the operator thereof has the same under control and is pre- 
pared to reduce its speed to a reasonable and proper rate in 
passing such standing street oar. Query. Can the operator 
of the automobile lawfully pass the street car under such 
circumstances, and if so, on which side? 

The automobile cannot pass the street car at all while the car 
is standing. Section 20 of the City Ordinance, as amended by 
Ordinance ITo. 561, approved February 3, 1915, expressly pro- 
vides that “no vehicle shall pass any street car, going in the 
same direction as the vehicle, which has stopped for the purpose 
of allowing persons to enter into or alight from said ear, but 
shall come to a halt at least three feet from the rear of said 
car.” It is true that Section 150 of the Motor Vehicle Law 
provides that “in approaching or about to pass or passing a 
street car which has stopped or about to stop to receive or dis- 
charge passengers, the persons operating a motor vehicle or 
motor-cycle shall have the same under control and shall reduce 
its speed to a reasonable and proper rate.” But Section 133 
authorizes incorporated cities to prescribe reasonable traffic 
regulations applicable to all vehicles, and under this authority, 
as well as under the case of Rossberg vs. State, 111 Md. 394, 
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the City has ample power to impose the additional regulation 
provided by Section 20 of the City Ordinance, as amended. 

Very truly yours, 
An beet C. Ritchie, Attorney General. 

Motor Vehicles—Speed, State Law Supersedes Local 
Laws. 

May 11, 1917. 
Austin C. Beck, Esq., 

Clerk, Burgess & Commissioners, 
Hancock, Maryland. 

Rear Sir : I beg to reply to your favor of May 8th. 
The Motor Vehicle Law supersedes and repeals all local laws 

and ordinances relating to (ft) the speed of motor vehicles; (b) 
the registration or licensing of motor vehicles and operators; 
(c) the taxation, registration fees, license fees, assessments and 
charges for the use of a motor vehicle on any public highway. 

Acts 1916, Chap. 687, Sections 133 and 2, entitled 
“Repeal.” 

These subjects are covered by Sections 140-150, inc., of the 
State law. Prosecutions relating to any of these subjects must 
be taken under the State law, and fines and penalties must be 
paid by the magistrates to the Commissioner of Motor Vehicles. 
(Section 139.) 

This covers your inquiry as to speeding and reckless driving. 
Prosecutions for this should be under the State law, and the 
magistrates should pay the fines to the Commissioner of Motor 
Vehicles. 

The State law, however, permits incorporated cities and towns 
to prescribe and enforce “reasonable traffic regulations,” pro- 
vided they do not relate to any of the above subjects and do not 
involve any charge for the use of the highways; and also pro- 
vided they do not relate to subjects which the State law covers 
and as to which it is intended that the State law shall be exclu- 
sive. 
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It is difficult for me to advise you whether the other ordi- 
nances vou have in mind are ^reasonable traffic regulations, 
which incorporated towns may thus pass, without knowing more 
specifically what the exact provisions of the ordinances are. 
If, however, you will ask your counsel to consider them in the 
light of the provisions of the Act of 1916, Chap. 687, he will 
doubtless be able to advise you as to this. 

Very truly yours, 
Albekt C. Ritchie, Attorney General. 

Motor Vehicles—Speed axd Horns at Crossings, State 
Law Supersedes Local Laws. 

August 20, 1917. 

E. Austin Baughman, Esq., 
Commissioner of Motor Vehicles, 

11 East Lexington Street, 
Baltimore, Maryland. 

Dear Sir: I beg to reply to your recent request for my 
opinion as to the validity of the Town Ordinance of Chesapeake 
City, passed September 7th, 1915, which fixes a maximum speed 
limit for automobiles, and requires horns to be sounded at 
every crossing in Chesapeake City. 

The provisions of this Ordinance are as follows: 
“On and after September 11, 1915, any person or per- 

sons riding in an automobile or any other motor driven 
vehicle at a rate of speed faster than fifteen (15) miles 
per hour through the streets of the town of Chesapeake 
City, and all automobiles or other motor driven vehicles 
failing to sound horn or klaxon at all corners, crossings or 
intersecting streets, shall be arrested and upon conviction 
fined not less than Two dollars ($2.00), or not more than 
Ten dollars ($10.00) in each and every case.” 

The portion of this Ordinance relating to the maximum rate, 
of speed for automobiles is, of course, invalid, under Section 
133 of the Motor Vehicle Law, Act of 1916, Chap. 687, which 
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provides that “the provisions of this sub-title are intended to 
be stated-wide in their effect, and no city, county or other munic- 
ipal sub-division of the State shall have the right to make or 
enforce any local ordinance or regulation which shall change, 
alter or affect the speed limits prescribed by this sub-title.” 

The speed limits referred to in Section 133 are set forth in 
Section 149 of the State law, and Section 2, page 1605, of the 
State law repeals all laws and ordinances, and all parts of laws 
and ordinances inconsistent with the State law. The Town 
Ordinance of Chesapeake City prescribes a maximum rate of 
speed different from the rate of speed prescribed by Section 149 
of the State law, and to this extent the Ordinance is clearly 
void. 

I understand, however, that your principal concern is with 
the provisions of the Town Ordinance which require horns to 
be sounded at every crossing. You say that these provisions are 
being enforced in such a way as to constitute a “Horn Trap,” 
and you consider that this situation should be ended. 

In my opinion, the provisions of the Ordinance relating, to 
the sounding of horns are void, as well as the provisions pre- 
scribing the maximum rate of speed. Passing the fact that the 
Ordinance provides for the arrest and conviction of the auto- 
mobile, Section 148, sub-section 2 of the State law provides that 
“no person operating any motor vehicle shall make or cause to 
be made any unnecessary noise” with the bell, horn or signalling 
device, “or use the same except as a warning of danger”; that 
loud signalling devices must not be used between certain hours 
in cities and towns; and that “an adequate signalling device 
shall in all cases be sounded on approaching curves, tops of 
hills and intersecting highways in the open country where the 
operator’s view is obstructed.” 

These provisions of the State law prohibit the sounding of 
horns in cities and towns “except as a warning of danger.” 
Whenever and wherever the conditions are such that the horn 
should be sounded as a warning of danger, then the horn must 
be sounded. But when the conditions are such that there is no 
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danger at all in not sounding the horn, then it must not be 
sounded. In my opinion, these provisions of the State law 
cover the whole subject, and any town ordinance inconsistent 
with them is now void. The Town Ordinance of Chesapeake 
City is inconsistent with these provisions, because it arbitrarily 
requires the horn to be sounded at every crossing, and not as a 
warning of danger” only. 

Section 133 authorizes incorporated towns to prescribe “rea- 
sonable traffic regulations” which are “applicable to all vehicular 
traffic, motor vehicles included,” provided they do not involve 
a charge for the use of the highway. The Town Ordinance of 
Chesapeake City is not within this provision, first, because it 
does not apply to all vehicular traffic, but applies to automobiles 
only, and, secondly, because it was not the intent of the State 
law to permit towns to pass traffic regulations upon a subject 
which is regulated by the State law and as to which the pro- 
visions of the State law were intended to be exclusive and 
supreme. 

For these reasons, it is my opinion that the Town Ordinance 
of Chesapeake City of September 7, 1915, is repealed by Sec- 
tions 133, 148 and Section 2, page 1605 of the State law, and 
is, therefore, void. 

The invalidity of the Town Ordinance should not result in 
jeopardizing the public safety to the slightest degree. The 
State law, as already shown, requires , the horn to be sounded 
whenever and wherever it ought to be sounded as a warning of 
danger.” If the horn is not sounded whenever and wherever 
there is need to sound it as a warning of danger, then the State 
law is violated, and the violator should be presecuted under the 
State law. 

For example, Mr. Clifton C. Laws, President of the Board 
of Commissioners of Chesapeake City, states that there are two 
streets in Chesapeake City which have dangerous curves with 
blind approaches, and the inference is that the Town Ordinance 

was intended primarily to require horns to be sounded at these 
crossings. If these two crossings are such that the horn should 
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be sounded in approaching them, as a warning of danger, then 
no ordinance is necessary to require the horn to be so sounded. 
In such case, Section 148, sub-section 2 of the State law re- 
quires the horn to be sounded, and if it is not sounded the 
driver is subject to prosecution under the State law. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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POLICE BOARD OF BALTIMORE CITY. 

Police Board of Baltimore City—Detectives, Appoint- 
ment of. From Uniform Force Below Grade of Lieu- 
tenant. 

April 5, 1911. 

Josiak A. Kinsey, Esq., 
Secretary, Board of Police Commissioners, , 

Baltimore, Maryland. 
Dear Mr. Kinsey : I beg to reply to your favor of March 

27th, in which you ask whether the Police Board has power to 
appoint a round sergeant of the uniform force to the detective 
force. 

Section 745-G of the Baltimore City Charter, which is the 
Act of 1908, Chap. 741, provides that detectives shall be ap- 
pointed “solely from the uniform force below the grade of round 
sergeant and above the position of probationer,” and that de- 
tectives shall have a grade in the permanent police force “equal 
to that of round sergeant.” 

The Act of 1914, Chap. 785, amending Section 745 of the 
Charter, provides that all detectives shall “rank as lieutenants 
with equal opportunities of promotion with other lieutenants,” 
but this Act, while raising the rank of detectives from round 
sergeant to lieutenant, did not in express terms change the pro- 
vision in Section 745-G that detectives should be appointed from 
below the grade of round sergeant. The Act of 1914 did, how- 
ever, repeal “all laws or parts of laws inconsistent” with it. 

It can be urged with considerable force that the Act of 1914, 
ranking all detectives as lieutenants, repeals by implication the 
provisions of the Act of 1908, requiring detectives to be ap- 
pointed from below the grade of round sergeant. If this is not 
so, the result is that a round sergeant could never be appointed 
a detective, because detectives would have to be appointed from 
the force below the grade of round sergeant, and yet detectives, 
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when so appointed, would be graded as lieutenants, thus out- 
ranking the round sergeants. This would, of course, involve an 
unfair discrimination against round sergeants. 

I do not believe that the Legislature really intended this, and 
under the circumstances I think that the Police Board is justi- 
fied in appointing detectives from the round sergeants of the 
uniform force. In the unlikely event of the Board’s right to do 
this being raised in legal proceedings, the question can then be 
definitely determined by the courts. In the meanwhile, I ad- 
vise the Board to construe the law as authorizing detectives to 
be appointed from the uniform force below the grade of lieu- 
tenant and above the position of probationer. 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 

Police Board of Baltimore City—-Officer Dying of Sun- 
stroke, Allowance to Widow. 

August 29, 1917. 
James Lockhard, Esq., 

Asst. Secy., Board of Police Commissioners, 
Court-House, Baltimore, Md. 

Dear Mr. Lockhard : I beg to reply to your favor of 
August 21st. 

I understand that on August 2nd, 1917, Officer Wm. Parker, 
while patrolling his beat, received a sunstroke, from the effects 
of which he died on the same day. You ask whether the Police 
Board is authorized to make any allowance to Officer Parker’s 
widow and children, out of the Special Fund. 

The only provision of law under which such an allowance 
could be made is Section 776-D of the Baltimore City Charter, 
which provides that the Board “shall have power, in its discre- 
tion, to pay to the widow of any member of said police force 
within the limits of said City, who shall have been killed while 
in the actual performance of duty, or shall have died in conse- 

quence of injuries received while in the discharge of duty, an 
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allowance until she romarries. If there he no widow, hut a 
child or children, then to pay to such child or children whilst 
under the age of 18 years, a sum such as parent would have 
been entitled to out of said special fund.” 

Whether or not the Board is authorized to make an allowance 
to Captain Parker’s widow under this section, depends upon 
whether a liberal or a narrow construction be given the word 
“injuries” in the phrase “shall have died in consequence of 
injuries received while in the discharge of duty.” The* word 
may be construed narrowly, so as to limit it, for instance, to 
injuries inflicted by some one else, or it may be construed 
liberally, so as to include any injury of any kind which occurs 
to the officer while in the discharge of his duty, and if a liberal 
construction he adopted, I see no reason why the word may not 
include an injury received from sunstroke which results in 
death. 

I think that the Police Board may very properly decide 
whether it will give the word “injuries” a narrow or a liberal 
construction, and that the Board may, if it sees fit, adopt the 
view that when an officer, while performing his duties, dies as 
the result of a sunstroke', his widow is as much entitled to 
an allowance as if the officer had died as the result of some other 
character of injury. It is, therefore, my opinion that the 
Board has the authority to make an allowance to Officer Parker’s 
widow under Section 776-D. 

It may be noted that if I am incorrect in this, then under 
the decision of the Court of Appeals in the MeOlenahan case, 
June 28, 1917, Mrs. Parker could obtain a special pension act 
from the Legislature; and the Board may regard this as an 
additional reason for placing a construction upon Section 776-D 
which will be sufficiently liberal to include deaths from sun- 
stroke. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Police Boaed of Baltimore City—Officer^ Entry Into 
Federal Military Service Creates a Vacancy. 

October 10, 1917. 

Gen. Lawra'son Riggs, 
Pres., Board of Police Commissioners, 

Court-House, Baltimore, Md. 
Dear Sir: Replying to your favor of October 8th, I beg 

to say that, in my opinion, the entry and acceptance of a mem- 
ber of the Police Department into the Federal Military service, 
pursuant to the draft, automatically creates a vacancy in the 
position held by such member in the Police Department which 
may be filled in the customary manner, without any formal res- 
ignation or removal of such member. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Police Board of Baltimore City—Reinstatement of Re- 
signed Patrolman. 

July 31, 1917. 

Josiah A. Kinsey, Esq., 
Secretary, Board of Police Commissioners, 

Court-House, Baltimore, Md. 

Dear Mr. I^insey: I beg to reply to' your favor of July 
30th. 

I understand that Patrolman Callahan’s application for a 
ninety days’ leave of absence was refused by the Board under 
a misapprehension, the Board thinking that the Patrolman de- 
sired to play professional baseball during the leave applied for, 
whereas he really desired to attend to certain business matters. 
Had the Board known this, they would have granted the leave. 

When the Board refused the leave, Patrolman Callahan re- 
signed. His resignation was duly accepted on June 20, 1917, 
and the vacancy caused thereby was filled on June 25, 1917, by 
the appointment of another patrolman in Mr. Callahan’s place. 
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Under these circumstances, you ask whether Mr. Callahan 
can now he re-instated. 

I do not see how the Board can lawfully do this. 
Mr. Callahan, having resigned, from the force, and his posi- 

tion thereon having been duly filled by the appointment of an- 
other patrolman in his place, his connection with the force 
thereupon ceased. He cannot, therefore, be re-instated, that is, 
get back his former position, because that position is ho longer 
open, but has been duly filled. 

Uor can Mr. Callahan be appointed to one of the nine vacan- 
cies in the force which, I understand, now exist, because these 
vacancies must be filled from the graded lists, in the manner 
provided by Sections 74-0-1) and 745-E of the Baltimore City 
Charter. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Police Boaep of Baltimore City—-Special Pension Act. 

August 29, 1917. 
Josiah A. Kinsey, Esq., 

Secretary, Board of Police Commissioners, 
Court-House, Baltimore, Md. 

Hear Mr. Kinsey : I beg to reply to your favor of August 
27th. 

I understand that Andrea P. Caldwell was appointed a patrol- 
man in 1875 and made a station house clerk in 1886. The 
latter was a four year appointment, and upon the expiration of 
Mr. Caldwell’s third term, in 1898, he was not re-appointed. 
Mr. Caldwell’s length of service was more than sixteen years, 
and he was, therefore, eligible to be retired upon a pension, but 
he was not placed upon the pension list. 

By the Act of 1900, Chap. 12, Mr. Caldwell was granted a 
life pension, payable out of the special fund, of $6.00 per week, 
and by the Act of 1902, Chap. 462, this was increased to $9.00 
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per week. This latter pension was paid until September 1, 
1916, when it was discontinued upon the advice of the Board’s 
Counsel that the special act was invalid. 

Mr. Caldwell’s case is substantially similar to the Behrens’ 
case, decided by the Court of Appeals, on June 28, 1917, in 
Board of Police Commissioners vs. McClenahan, and under 
that decision the special acts granting a pension to Mr. Cald- 
well were valid. 

Mr. Caldwell having died on October 1, 1916, one’ month 
after his pension was discontinued as above stated, his admin- 
istrator is now entitled to the payments which were due him 
from the time the payments ceased until his death. This also 
was decided by the Court of Appeals in the McClenahan case, 
when they disposed of Meehan’s case. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Police Board oe Baltimore City—Special Pension Acts. 

September 1, 1917. 
Josiab A. Kinsey, Esq., 

Secretary, Board of Police Commissioners, 
Court-House, Baltimore, Md. 

Dear Mr. Kinsey : I beg to reply to your request that I 
advise the Police Board whether or not the Board, in view of 
the decision of the Court of Appeals in the McClenahan case, 
June 28, 1917, is justified in paying the increases provided by 
special acts in the amount of pensions allowed certain retired 
officers. 

The officers are: 
1: James M. Moore, who’ was retired on August 1, 1888, 

with a pension of $6.00 per week, this being one-half of a patrol- 
man’s salary at that time. The Act of 1892, Chapter 1 (Bal- 
timore City Charter, Sec. 780), increased this pension to $12. 
per week, and Moore received this amount until September 1, 
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1916, when the Board refused to pay more than $10. per week 
(this being one-half of a patrolman’s salary at the present time, 
see Act 1912, Chap. 567, Baltimore City Charter, Section 777), 
on the advice of the Board’s counsel that special acts of this 
character were invalid. Since September 1, 1916, Moore has 
received $10. per week. 

2. Perry W. Ruth, who was retired on January 8, 1896, 
with a pension of $6.00 per week, this being one-half of a 
patrolman’s salary at that time. The Act of 1896, Chap. 108, 
increased this pension to $12. per week, and Ruth received this 
amount until September 1, 1916, when the Board refused to 
pay more than $10. per week, as in the Moore case. Since 
September 1, 1916, Ruth has received $10. per week. 

3. Andrew Fishback, who was retired on January 2, 1912, 
with a pension of $10. per week. The Act of 1912, Chap. 422, 
increased this pension to $15. per week, and Fishback received 
this amount until September 1, 1916, when the Board refused 
to pay more than $10. per week. Since September 1, 1916, 
Fishback has received $10. per week. 

4. John Steindle, who was retired on October 19, 1899, 
with a pension of $6.00 per week. The Act of 1900, Chap. 
243, increased this pension to $12. per week, and Steindle re- 
ceived this amount until September 1, 1916, when the Board 
refused to pay more than $10. per week. Steindle received 
$10. per week from September 1, 1916, until November 24, 
1916, when he died. 

It thus appears that in each of these four cases the officer was 
within the provisions of the Police Retirement System, and was 
in fact retired upon the pension provided by that system. 
These four cases, therefore, differ from the ten cases involved 
in the McClenahan decision, because the Court of Appeals in 
that decision held that none of these ten cases was covered by 
the provisions of the Police Retirement System, and the special 
acts were sustained upon that ground. The Court of Appeals 
expressly declined to say what it would hold in the case of a 
special act granting a pension or an increased pension to an 
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officer who was embraced within the provisions of the Police 
Retirement System. 

The present four cases are of this character, and, conse- 
quently, the validity vel non of the special acts increasing these 
pensions presents the question which the Court of Appeals de- 
clined to decide in the McClenahan case. 

I think it clear, however, from the decision in the McClenahan 
case, that the Court of Appeals was by no means certain of the 
invalidity of a special act providing for the case of an officer 
covered by the provisions of the Police Retirement System. On 
the contrary, the Court expressly left itself free to decide such 
a special act valid, and if such a special act should hereafter 
come before the Court., it is entirely possible that the Court may 
uphold it. 

In this situation, and under all the circumstances, it is my 
opinion that the Board is justified in treating the special acts 
involved in the Moore, Ruth, Fishback and Steindle cases as 
valid, and is justified in paying for the future to Moore, Ruth 
and Fishback the amounts provided by these special acts, and 
in paying these retired officers from September 1, 1916, to date 
the difference between the amounts provided by these special 
acts and the amounts actually paid, and in paying this differ- 
ence to Steindle’s estate from September 1, 1916, to November 
24, 1916. 

It seems to me that this is at least the fair thing to do, in 
view of the fact that the ten special acts involved in the Mc- 
Clenahan case have been upheld. 

Very truly yours, 

Albebt C. Ritchie, Attorney General. 
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Police Board oe Baltimore City—Special Police Force. 

February 12, 1917. 
Gen. Lawrason Riggs, 

Pres., Board of Police Commissioners, 
Court-House, Baltimore, Md. , 

Dear Sir: I beg' to reply to your favor of February 8th, 
asking, my opinion as to whether the Police Board is authorized 
to organize a force of 240 special policemen, who are to serve 
as and when called upon during a period not exceeding six 
months, at g compensation of $2.50 per day when on actual 
duty, and to be provided with patrolman’s equipment. 

I understand that this special force will only be established 
in the event that the international situation should develop to 
be such that the public peace, in the opinion of the Police 
Board, will require the force. 1 

Section 745 of the Baltimore City Charter provides: 

“The said police force may be increased at any time if 
in the opinion of the said Board the public peace shall so 
require, to any number and for such periods of time as 
they may think proper by the appointment, of special 
policemen, who shall receive the sum of $2.50 per day for 
their services.” 

In my opinion, this provision clearly authorizes the Police 
Board to organize the special police force, if, in the Board’s 
opinion, the public peace shall so require. The number of the 
force and the duration of their service are within the Board’s 
discretion, the compensation you have fixed is expressly author- 
ized by the statute, and the power to appoint carries with it the 
power to< equip, even if Section 749 of the Charter does not 
apply, as I think it does. 

The Police Board is not required to select this force after the 
competitive examinations or from the graded lists provided for 
by Sections 745-A, etc., of the Baltimore City Charter, because 
those sections only apply to the permanent force. 
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I understand that the appropriation made by the City of 
Baltimore to the Police Board for the current year may not he 
sufficient to pay the expense incident to this special police force. 
The City cannot expend for the police force during the current 
year anything in excess of that appropriation. This expense, 
however, is necessary, and Section 747 of the Baltimore City 
Charter provides that in case the Police Board’s estimate to the 
City, “shall from any cause prove insufficient for the necessary 
expenses for the current year,” then the Police Board may issue 
certificates “to meet the said exigency,” not to exceed $50,000 
in any one year, upon the terms named in Section 747, the 
amount of such certificates to be added to' the estimate to the 
City for the year next ensuing. The expense of the special 
police force may be provided for in this way. 

In this connection, see the case of Baltimore vs. Poultney, 25 
Md. 18, especially pages 32-33, presenting a somewhat similar 
situation during the Civil War. 

It may be doubtful whether the $5T000 contingent fund pro- 
vided for the Board of Estimates by Section 38 of the Balti- 
more City Charter would be available for the expenses of the 
special police force, even if the Board of Estimates should 
desire to apply it to1 that purpose, in view of the case of McEvoy 
vs. Baltimore, 126 Md. Ill, in which it is held that Sections 
31 to 36 of the Charter do not apply to the Police Board. See 
also Thrift vs. Ammidon, 126 Md. 126. 

This, however, is a question for the city authorities to decide. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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STATE BOARD OF PRISON CONTROL. 

Prison Control, State Board of—Accounting for Surplus 
Earnings of Penitentiary. 

May 21, 1917. 
Hon. Hugh A. McMullen, 

State Comptroller, 

Annapolis, Maryland, 

Dear Mr. McMullen : I beg to reply to your favor of May 
5th, in which you ask whether the State Board of Prison Con- 
trol should account to your office for the earnings received by it 
from the Maryland Penitentiary, in excess of expenditures for 
that institution. 

I have not replied sooner, because after considering your in- 
quiry I took the matter up with the State Board of Prison Con- 
trol, and found that the Board had already, on May 8, accounted 
to your office for the surplus earnings in question. My opinion 
now, therefore, will simply be of use for possible future refer- 
ence. 

Section 644 of Article 27 of Bagby’s Code expressly required 
the Directors of the Maryland Penitentiary to account to the 
Comptroller and to pay to the Treasurer any surplus in the 
receipts over the expenditures. The Act of 1916, Chap. 556, 
which placed the Penitentiary under the control of the State 
Board of Prison Control, repealed Section 644, but I think that 
the provisions of Sections 626, 651 and 652 of Chapter 556 of 
the Acts of 1916, taken in connection with the fact that a direct 
appropriation is made for the Board, require the Board to ac- 
count to your office for the surplus earnings of the Penitentiary. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Prison Control, State Board of—Commitments, Duty to 
Furnish. 

April 26, 1917. 
B. D. Case, Esq., 

Secretary, State Board of Prison Control, 

701 Union Trust Building, 

Baltimore, Maryland. 

Dear Mr. Case : I have your favor of April 25th, in which 
you ask whether the Superintendent of the House of Correction 
is required to furnish G. L. Pendleton, attorney, with copies of 
the commitments of certain prisoners now in the House of Cor- 
rection. 

Bagby’s Code, Art, 42, Sec. 10, provides that “any person 
committed or detained, or any person in his behalf, may demand 
a true copy of the warrant of commitment or detainer; and any 
officer or other person who shall neglect or refuse to deliver a 
true copy of the warrant of commitment or detainer, if any 
there be1, within six hours after the same shall have been de^ 
manded, shall forfeit to the person detained $500.00.” 

Under this section the Superintendent of the House of Cor- 
rection is required to furnish the attorney for any prisoner in 
the House of Correction, upon the demand of such attorney, 
with a true copy of the warrant of commitment or detainer. 

Inasmuch as the penalty for refusing to do so is rather severe, 
I am sending a copy of this letter to Mr. Lankford, in order 
that he may send Mr. Pendleton copies of the commitments in 
question. I am also returning to Mr. Lankford Mr. Pendleton’s 
letter to him of April 10th. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

t 
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Prison Control, State Board of—House of Correction, 
Authority of Gtrand Jury to Visit. 

April 28, 1917. 

R. D. Case, Esq., • 

Secretary, State Board of Prison Control, 

701 Union Trust Building, 

Baltimore, Maryland. 

Hear Mr. Case : I beg to reply to your favor of April IBili. 

Tbe authority of the Grand Jury of Anne Arundel County 
to visit the Maryland House of Correction comes from Section 
650 of the Act of 1916, Chapter 556, which creates your Board. 
Section 650 requires the Criminal. Court of Baltimore and the 
Circuit Court of Anne Arundel County, at each term of court, 
to charge the Grand Jury “to inquire into the conduct and 
management of each of the said institutions within the jurisdic- 
tion of said Court,” The House of Correction is, of course, 
within the jurisdiction of the Circuit Court of Anne Arundel 
County. 

I find no authority for the Grand Jury of Baltimore City to 
visit the House of Correction, nor has the State’s Attorney of 
Baltimore City, whom I saw about the question, found any 
either. The practice, however, has existed for a long time, and 
inasmuch as it cannot result in any harm and might possibly 
result in good, your Board may consider it desirable not to 
undertake to stop it. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

I 
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Prison Control,, State Board of-—Prison Labor Con- 
tracts, no Right to Rescind. 

May 11, 1917. 

R. D. Case, Esq., 

Secretary, Slate Board of Prison Control, 

701 Union Trust Building, 

Baltimore, Maryland. 

Dear Mr. Case: As requested by Dr. Wade the other day, 
I have examined the various contracts which you left with me 
relating to prison labor, in order to ascertain whether your 
Board has power to rescind or annul any of them. 

I beg to advise you as follows: 
So long as the contractor complies with its obligations, the 

following contracts cannot be rescinded or annulled at all by 
your Board: 

Bromwell Brush & Wire Goods Company. Dated Sept. 30, 
1915. Maryland Penitentiary. 

Darragh, Small & Co. and Joseph Wild & Co. Dated May 1, 
1915. House of Correction. 

Cumberland Shirt Company. Dated January 6, 1912; re- 
newed May 1, 1915. House of Correction. 

Worcester Wire Novelty Company. Dated July 11, 1916. 
House of Correction. 

Wear-Well Pants Company. Dated December 19, 1916. 
House of Correction. 

The following two contracts may be rescinded under the con- 
ditions stated: 

Jones Hollow Ware Company of Baltimore. Dated Novem- 
ber 30, 1915. Maryland Penitentiary. 

So long as the contractor complies with its obligations under 
this contract, the same cannot be rescinded by your Board, un- 
less National legislation is passed adverse to convict labor or 
convict made goods, and then one year’s notice must be given. 
(Clause 13.) 

t 
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Oppenheim, Oberndorf & Co., Inc. Dated Feb. 12, 1916. 
Maryland Penitentiary. 

So long as the contractor complies with its obligations under 
this contract, the same cannot be rescinded by your Board, ex- 
cept upon one year’s notice and the payment of $5,000. (Clause 
11.) 

I return all of the above contracts to you. 
Section 630 of the Act of 1916, Chapter 556, does, of course, 

require your Board to establish a system of prison labor -which 
will supersede the present system of contract labor, as soon as 
the Board shall deem the same expedient and properbut the 
existing contracts are expressly recognized by Section 626, 
which provides that “nothing in this Act shall be construed to 
impair or abrogate any existing contract.” 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Prison Control, State Board of—Prisoners, Temporary 
Release of. 

March 2, 1917. 
E. D. Case, Esq., 

Secretary, State Board of Prison Control, 
701 Union Trust Building, 

Baltimore, Maryland. 
Dear Mr.,Case: I beg to reply to your recent inquiry ask- 

ing whether the courts of this State have power to order the 
temporary release of prisoners, under proper guard, from the 
Maryland Penitentiary and the House of Correction, on the 
occasion of the extreme illness or death of relatives, or other 
similar emergencies. 

I understand that it has long been the custom of our courts 
to order such temporary releases in emergencies, but after a 
careful and thorough search I have heen unable to find any 
authority for it. 

The Department of Justice of the United States has a similar 
custom in the case of Federal prisoners, although there is no 
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Federal statute authorizing it. The Department simply takes 
the responsibility of permitting Federal prisoners to be taken 
out under guard in order to visit dying relatives or to attend 
their funerals, or in the case of necessary surgical operations 
or special medical treatment which cannot be performed or ad- 
ministered within the prison. 

While, as I have said, there is no statute on the subject, yet 
I see no reason why your Board should not permit the super- 
intendents of the Penitentiary and of the House of Correction 
to continue to recognize the temporary release orders which our 
courts have adopted the custom of passing, so long as the custom 
is not abused, but is confined strictly to such occasions as the 
sickness or death of relatives or essential surgical or medical 
treatment for the prisoner; and so long, of course, as the release 
does not last longer than the absolute necessities of the case re- 
quire, and the prisoner is under adequate guard all the time. 

I return you the enclosures you sent me. 
Very truly yours, 

Albert C. Hitcjlie., Attorney General. 

Prison Control, State Board of—Prisoners, Transfer of.. 

October 13, 1917. 
R. D. Case, Esq., 

Secretary, State Board of Prison Control, 
701 Union Trust Building, 

Baltimore, Maryland. 
Dear Mr. Case: I beg to reply to your favor of October 

11th, in which you ask whether your Board has the power to 
issue an order transferring all female prisoners (except Federal 
prisoners), now in the Maryland Penitentiary to the Maryland 
House of Correction. 

Section 654 of the Acts of 1916, Chapter 556, provides that 
“whenever the State Board of Prison Control shall determine 
that prison discipline will he furthered by transferring from” 
the Maryland Penitentiary to the House of Correction, or vice 
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vei sa, any person sentenced to either of said institutions for a 
crime committed after this Act takes effect/' then such transfer 
may be ordered by the Board. 

If, therefore, your Board determines “that prison discipline 
will be furthered” thereby, you may order the transfer from the 
Penitentiary to the House of Correction of female prisoners, 
other than Federal prisoners, who have been sentenced for 
crimes committed after the Act of 1916, Chapter 556, took 
effect, that is, after October 1, 1916; but the Board cannot 
order the transfer of prisoners who have been sentenced for 
crimes committed before October 1, 1916. 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 

Prison" C ontrol, State Board of—Prisoners, Transfer of 

Lunatic Prisoners to Asylums. 

March 3, 1917. 
B. D. Case, Esq., 

Secretary, State Board of Prison Control, 
701 Union Trust Building, 

Baltimore, Maryland. 
Dear Mr. Case: I beg to reply to your favor of February 

28th, in which you ask whether there is any way in which your 
Board can compel the State Lunacy Commission to remove a 
number of insane convicts from the Maryland Penitentiary and 
the House of Correction to State insane hospitals. 

The Act of 1914, Chap. 401 (Bagby’s Code, Art. 59, Sec. 
44-A),'directs the Lunacy Commission immediately “to remove 
all criminal insane convicts now confined or who may hereafter 
be confined in the Maryland Penitentiary and the House of 
Correction and to place the same in such State hospitals as said 
Commission may deem proper.” 

The Act of 1916, Chap. 556, Sec. 648 (amending Bagby’s 
Code, Art. 27, Sec. 675, which codified the Act of 1890, Chap. 
123), empowers the State Board of Prison Control to summon 
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the Lunacy Commission to pass upon the mental condition of 
any convict in the Penitentiary or in the House of Correction, 
and if the Lunacy Commission adjudges that any such convict is 
insane and that removal for treatment is advisable, then the 
Commission is directed to make complaint to the court, and the 
court “shall have the power to order the removal of such insane 
convict to some insane asylum within the State for treatment, 
and all expenses incurred in the removal and support of said 
insane convict shall be borne by the State.” 

The law, therefore, expressly provides for the removal of in- 
sane convicts to State insane hospitals, and the Act of 1916, 
Chapter 685, page 1568, appropriates, for the current fiscal 
year, “for the support of insane convicts as provided by Chapter 
123 of the Acts of 1890, the sum of $5,000.00, or so much 
thereof as may be necessary.” As already stated, the Act of 
1916, Chap. 556, Sec. 648, now takes the place of the Act of 
1890, Chap. 123. This is the only appropriation which the 
State has made for the purpose of caring for removed criminal 
insane. 

I have conferred with Dr. Herring, Secretary of the State 
Lunacy Commission, and the situation appears to be that the 
per capita maintenance charge for insane convicts is $200.00 
per year, so that the $5,000.00 appropriation is only sufficient 
to care for 25 cases. Dr. Herring says that the State is now 
caring for 24 such cases, so that there is only one more case 
that can be cared for. 

The situation, therefore, is that while the State has provided 
for the removal of insane convicts, it has not provided sufficient 
funds to care for them after their removal. Dr. Herring tells 
me that the State Lunacy Commission is most anxious that all 
insane convicts should be removed, but that the lack of funds 
renders the Commission powerless. 

The State can expend no money except for purposes for which 
appropriations have been made, and if there is in fact no fund 
which can be used for the care of removed criminal insane, then 
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the law providing for their removal simply cannot be carried 
out. 

As already stated, the $5,000.00 appropriated for that pur- 
pose is practically exhausted, but it is possible that there may 
be some contingent or other fund which could be used, or that 
some arrangements could be made with some of the State hospi- 
tals to care for cases removed to them, and look to the next 

Legislature for the maintenance charges. 
The only suggestion I can make is that your Board ask the 

Board of Public Works for a conference on the subject,' which 
should be attended by Dr. Herring, in order to see whether some 
pi actical means can be devised for the removal and care of 
insane convicts, pending the meeting of the next Legislature, 
which should make some adequate provision in the matter. 

Very truly yours, 
Arbert C. Ritchie, Attorney General. 

1 rtson Control, State Board of—Reporting to Board of 

State Aid and Charities. 

June 2, 1917. 
Hon. William J. Ogden, 

Secretary, Board of State Aid and Charities, 
405 Union Trust Building, 

Baltimore, Maryland. 
Dear Sir: I beg to reply to your favor of May 31st, in 

which you ask whether the State Board of Prison Control is 
required to make annual reports to the Board of State Aid and 
Charities. 

Under the Act of 1916, Chap. 556, Sec. 652, the State Board 
of Prison Control is required to report annually to the Gover- 
nor, who is to communicate such report to the Legislature. 
There is no statute obligating the State Board of Prison Control 
to report to your Board. 

Your Board, however, has power, under Sections A and 4-A 
of Article 88-A of Bagby’s Code (Section 4-A being enacted by 
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the Act of 1916, Chap. 705), to require reports from “any in- 
stitution financially aided by this State.” In case, therefore, 
either the Maryland Penitentiary or the House of Correction, 
which are the two institutions under the jurisdiction of the 
State Board of Prison Control, receive or may hereafter receive 
financial aid from the State, your Board has the power to re- 
quire reports from them. But no report need be made to your 
Board on behalf of either of these institutions, unless your 
Board requests one, and then only in case such institution re- 
ceives financial aid from the State. 

I understand from the State Board of Prison Control that it 
has been notified by your Board that the House of Correction 
will be put upon a per capita basis for the fiscal years 1919 and 
1920, and has been requested by your Board to apply for an 
appropriation for these years on the per capita basis. I do not 
quite understand the reason for this. The Act of 1916, Chap. 
705, Sec. 4-A, providing for the per capita system, only applies 
to appropriations to “charitable institutions,” and the House of 
Correction is not a charitable institution. 

I am sending a copy of this opinion to the State Board of 
Prison Control. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Prison Control, State Board oe—Sentences to House oe 
Correction, Minimum Term Three Months. 

June 29, 1917. 

R. D. Case, Esq., 
Secretary, State Board of Prison Control, 

701 Union Trust Building, 
Baltimore, Maryland. 

Hear Mr. Case: I beg to reply to your favor of June 19th, 
in which you ask whether persons can be sentenced to the Mary- 
land House of Correction for a shorter term than three months. 
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The Act of 1916, Chapter 556, provides, among other things, 
that “no sentence to the Penitentiary or House of Correction 
shall be for less than three months,” except sentences under 
Bagby’s Code, Art. 27, Sec. lid, relating to unlawful riding 
on railroad trains. This Act expressly repeals all public gen- 
eral and public local laws, or parts thereof, inconsistent with 
it. 

Therefore, persons cannot be sentenced to the Maryland 
House of Correction for a shorter term than three months, ex- 
cept under Section 414 of Article 27 of Bagby’s Code. ./ 

Very truly yours, 

Albebt C. Ritchie, Attorney General. 
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STATE ROADS COMMISSION. 

State Roads Commission—No Power to Compel County 
Commissioners to Require Owner of Road to Keep 
it in Repair. 

June 11, 1917. 

Frank H. Zouck, Esq., 

Chairman, State Roads Commission, 

Garrett Building, Baltimore, Md. 

Dear Mr. Zouck : Some days ago you left with my Depart- 
ment the correspondence between you and the County Commis- 
sioners of Wicomico County relative to the condition of the 
road over the mill dam at Allen. 

This roadway does not belong to the State, but is private 
property, and under Section 127 of the local laws of Wicomico 
County the owner is required to keep the roadway or bridge in 
good repair, and if the owner neglects so to do, then the County 
Commissioners are required to make the repairs and charge the 
same to the owner. 

The State Roads Commission has no jurisdiction over the 
County Commissioners under this statute, so that if the County 
Commissioners do not perform their duty of requiring the owner 
to keep the roadway in repair, your Commission has no power 
to make them do so. Should the State Roads Commission wish 
to take the roadway or bridge over, you can, of course, purchase 
or condemn it in the usual way. 

I return you the correspondence on the subject. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 

\ 
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State Roads Commission—Fine eoe Injury to State 
Road, Payable to Commission. 

October 5, 1917. I 
Col. Harry J. Hopkins, 

State Comptroller’s Office, 
Annapolis, Maryland. 

Dear Col. Hopkins : I beg to reply to your favor of Sep- 
tember 28 th. 

I agree with you that the $20 sent you by the State’s 'Attor- 
ney for Worcester County, the same being a fine for injury to a 
State road, collected under the Act of 1912, Chap. 374, Sec. 
37-A (Bagby’s Code, Art. 91, Sec. 70-A), should be paid to the 
State Roads Commission, as the board in control of the road in 
question. The Act provides that such fine? shall be paid “to 
the board or other public authorities in control of the road upon 
which such offense was committed and to be used for road main- 
tenance.” 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

State Roads Commission—Negligence in Construction, 
Not Liable Fob. 

Frank H. Zouck, Esq., June 11, 1917. 
Chairman, State Roads Commission, 

Garrett Building, Baltimore, Md. 
Dear Mr. Zouck: You referred to my Department a short 

time ago the papers in connection with the claim of William A. 
Lowery against the State Roads Commission for damages to his 
railway, which arose in connection with the construction of the 
Hanover Street bridge. 

This is simply a claim arising out of alleged negligence in 
the construction of the bridge, and the State Roads Commission 
is not legally liable for claims of this kind. 

State, use Watkins, vs. State Roads Comm., 126 
Md. 643. 
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I return you herewith all of the papers on the subject which 
you left with me. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

State Roads Commission—Sign-boards on Private Prop- 
erty. 

June 1, 1917. 
Frank II. Zouck, Esq., 

Chairman, State Roads Commission, 
Garrett Building, Baltimore, Md. 

Rear Mr. Zouck : I beg to return you the resolution passed 
May 15th by the citizens of the town of Kensington, Mont- 
gomery County, ashing the State Roads Commission to cause 
the removal of several sign-boards placed on private property 
along the Kensington-Wheaton road in such manner as to ob- 
scure the view up the 7th Street Pike. 

I assume that these sign-boards have been placed upon the 
private property by or with the consent of the owner thereof, 
and I can find nothing in the Road Law, the Motor Vehicle Law 
or the State Forestry Law prohibiting the placing of sign-boards 
on private property with the owner’s consent, or authorizing 
your Board to cause them to be removed. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

State Roads Commission—Right to Charge for Uses of 
State Road by Railroad. 

July 16, 1917. 
Frank II. Zouck, Esq., 

Chairman, State Roads Commission, 
Garrett Building, Baltimore, Md. 

Rear Sir : As requested by you, I have considered the let- 
ter of Messrs. Bernard Carter and Sons, representing the Phila- 
delphia, Baltimore and Washington Railroad Company, with 
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reference to the question whether it is necessary for that com 
pany to obtain a franchise from your Commission for the erec- 
tion of an overhead railway crossing over the North Point Road 
in Baltimore County, and whether your Commission may limit 
any such franchise to twenty-five years, and may charge $100 
therefor. 

I understand that the North Point Road either now is or will 
become a State highway before the work of erecting the over- 
head crossing begins/ ' 

The right to use or occupy the public streets and roads is a 
franchise, and so far as the construction of an overhead railway 
crossing may be regarded as a user of the public road, the rail- 
road already has the necessary franchise, under Sections 278 
and 314 of Article 23 of Bagby’s Code, which authorize existing 
railroad companies to carry their tracks over public highways. 

The only thing the railroad needs from your Commision, in 
order to build the overhead crossing, is the permit to do the 
work, which permit is required by Section 37-A of Article 91 
of Bagby’s Code. Under this section the work must be done to 
your Commission’s satisfaction and the expense of replacing the 
highway must be paid by the railroad, but no charge is author- 
ized to be made for the issuance of the permit, and the railroad 
cannot be limited as to the duration of its right to maintain the 
crossing. 

While your Commission cannot charge for the issuance of the 
permit, it is possible that you may be able to charge for the 
railroad’s use of the highway, as you do cliarge, I understand, 
for the use of hgihways by telegraph and telephone companies. 

The right to make such charges where they already existed 
before the highway was taken over by the State, was upheld in 
the Postal Telegraph Cable Company cases, 123 Md. 73, and 
127 Md. 243. The Court in these cases declined to say whether 
the Commission had power to impose such charges upon new 
users of the highways, so that this question has not yet been 
decided by the Court of Appeals. 

i 
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If the Commission decides that the present case is a proper 
one in which to charge the railroad company for any occupa- 
tion or use which the overhead crossing may make of the ISTorth 
Point Hoad, then I think that in issuing the permit you should 
advise the railroad to that effect, and of the rental charge which 
you consider reasonable. The railroad’s right to obtain the per- 
mit does not, however, depend in any way upon its acceptance 
of any rental charge the Commission may decide to make for 
the use of the highway. If the railroad disputes your right to 
make such a charge, then whether the right exists or not should 
be determined in a separate proceeding. 

I return you the letter from Messrs. Bernard Carter & Sons, 
together with the proposed franchise. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Note.—The power of the State Roads Commission to charge 
for uses of state roads by domestic telephone companies is in- 
volved in the case of Chesapeake & Potomac Telephone Com- 
pany vs. State Roads Commission, argued at the October, 1917, 
Term of the Court of Appeals. 

i 
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TAXATION. 
* 

(Collateral Inheritance Tax Opinions included.) 

Taxation—Collateral Inheritance Tax—Amount of, on 
Remainder, When Testator Died Before 1908 and 
Remainder Vests in Possession After 1908. 

April 21, 1917. 
Hoivard W. Jackson, Esq., 

Register of Wills, 
Court-House, Baltimore, Md. 

Dear Sir: Your office has asked me whether, in my opin- 
ion, the collateral inheritance tax upon a certain estate should 
he imposed at the rate existing when the testator died, which 
was 2% per cent., or at the rate now existing, which is 5 per 
cent. 

The question is a rather difficult one, and not free from 
doubt. 

The facts are these: 
The testator died in 1898. The will, which was probated in 

1899, gave a life estate to the testator’s widow, with vested re- 
mainder to collaterals. At that time the collateral inheritance 
tax was B1/*) per cent. In 1908 it was increased to 5 per cent. 
The situation at present is that the life estate has terminated, 
and the remaindermen are about to take possession. The ques- 
tion is, whether the collateral inheritance tax is 2% per cent., 
which was the rate existing when the testator died, or whether 
it is 5 per cent., which is the rate now, at the time the re- 
maindermen are to take possession. 

The tax is imposed upon the property “passing” or “trans- 
ferred” (Bagby’s Code, Art. 81, Sec. 120) to collaterals, so 
that the question really depends upon the time when the prop- 
erty passes or is transferred, within the meaning of the statute, 
to the collateral remaindermen. The rate of tax existing at 
such time is the rate to be paid. 
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In this connection, the important thing to determine is ex- 
actly what is meant by passing or transferring, as those words 
are used in the statute. They may mean the passing of title 
only, or they may mean the passing of possession. 

If hy passing is meant the passing of title only, then this, m 
the present case, was when the testator died, because the re- 
mainders were vested at that time, and the title passed at that 
time. In this event, the rate would be 21/2 per cent. 

If, on the other hand, hy passing is meant the passing of 
possession, then this, in the present case, will be when the re- 
maindermen take possession under the distribution about to- he 
made. In this case, the rate will be 5 per cent. 

In Fisher, Trustee, vs. State, 106 Md. 104, the Court of 
Appeals said that by the terms of the statute the tax is imposed 
upon the estate passing by will or otherwise, “at the time it is 
transferred and received by the collateral beneficiary at 

the time the collateral beneficiary received the benefit of the 
bequest and devise, under the will” (page 121). This decision 
was based upon the statute itself, and not upon the fact that in 
that particular case the remainder did not happen to be vested 
at the testator’s death, but was to be disposed of under a power 
of appointment. 

This construction seems to he borne out by Section I33 0 

Article 81 of Bagby’s Code, which provides for the payment of 
the proportion of the tax due by the life tenant, and for the 
determination thereafter of the proportion of the tax due by 

any remaindermen, such proportion to be determined from time 
to time “after the determination of the particular estate and as 
the remainder of said estate shall vest,” and the same to be a 
lien on the remainder for four years from the date when “such 
interest shall vest in possession/’ This seems to contemplate 
that the remainderman’s tax is to be determined when the par- 
ticular or life estate ends and when the remainder vests m pos- 
session, that is, when the remainderman takes possession of his 
estate. 
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Also, Section 134 provides for determining the value of an 
interest less than the absolute interest, when part of the estate 
is owned by a person who is exempt from the tax. In such 
case, the value of the interest which is exempt is, on seasonable 
application, to be deducted from the whole value of the estate, 
and the tax on the residue must then be paid within a pre- 
scribed time; and if not so paid, then the tax must be paid on 
the whole value at the time the owner “comes into possession of 
such estate.” This section was not availed of in the present 
case, and under its terms the tax is now to be paid when the 
estate “comes into possession.” 

To impose a tax of 5 per cent, when the tax at the time the 
remainder technically vested was only 2% Per cent., will not 
result in taking private property for public use without just 
compensation, or in impairing vested interests, because the tax 
is not a tax on property, but “on the price exacted by the State 
for the privilege accorded in permitting property so situate to 
be transmitted by will or by descent or distribution.” 

Fisher, Trustee, vs. State, 106 Md. 104, 120. 
State vs. Dalrymple, 70 Md. 294, 299. 
Tyson vs. State, 28 Md. 577, 587. 

The tax is “on the privilege of succeeding to the inheritance 
or of becoming a beneficiary under the will.” 

Washington Hospital vs. Mealey, 121 Md. 274, 280. 
Wingert vs. State, 129 Md. 28, 30. 
Orr vs. Gilman, 183 IT. S. 278. 

t 
The State can change the price or tax for this privilege when- 

ever it sees fit to do so, and can make the change effective at 
whatever time it wishes. 

Gahen vs. Brewster, 203 IT. S. 543, 551. 

The State has changed this price by raising it from 21/2 to 
5 per cent., on all estates “passing” to any person or persons 
other than those exempted, and the Court of Appeals, in Fisher 
vs. State, has said that for the purpose of assessing the tax, the 
estate passes “at the time it is transferred and received by the 
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collateral beneficiary;” that the price or tax for the privilege of 
taking is imposed as of the time when the beneficiary “received 
the benefit of the bequest and devise, under the will.” This, of 
course, is when the beneficiary takes possession. 

See also-<— 
Vanderbilt vs. Eidman, 196 IT. S. 480, 495. 
Kertz vs. Woodman, 218 U. S. 205, 219. 
IT. S. vs. Fidelity Trust Co., 222 IT. S. 158. 
U. S. vs. Jones, 236 F. S. 106; also p. 566. 
Uterhart vs. IT. S., 240 IT. S. 598. 

In view of the aforegoing, I advise you to impose the tax as 
of the time when the remaindermen, in the language of the 
Fisher case, receive the benefit of the estate, that is, when they 
take possession. This means, of course, that the tax you will 
impose will be the tax existing at the time possession is taken, 
or 5 per cent. 

Very truly yours, 
Albert C. Ritchie, Attorney, General. 

Note,—The above question is presented in the case of State 

vs. Safe Deposit & Trust Company, Trustee, et ah, argued at 
the October, 1917, Term of the Court of Appeals. 

' Taxation—Collateral Inheritance Tax—Apportionment 
—When Payable—Annuities. 

October 30> 1917. 

William J. Peach, Esq., 
Register of Wills, 

Tow son, Maryland. 
Dear Mr. Peach : I beg to reply to your favor of October 

17th, asking my opinion as to the collateral inheritance tax due 
by the estate of Thaddeus Forrest. 

' ]VIr_ Forrest, by his will, left the greater part of his estate 

to Trustees, upon trust to pay from the income several annuities 
to collaterals and friends, during their respective lives, and 
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from the proceeds of the real estate to pay several charitable 
bequests, and also from the surplus income to make certain dis- 
tributions to collaterals every five years; the corpus of the 
estate, at the termination of the life estates, to be divided 
among the testator’s nephews and nieces, or their descendants. 
The Executors are now ready to state an account distributing 
the estate to themselves as Trustees, so that they may carry out 
the terms of the trusts. 

The question is whether the collateral inheritance tax must 
now be paid upon the entire estate, or whether the tax is at this 
time only required to be paid upon the legacies which are pay- 
able now and upon the annuities or life estates, the tax upon 
the distributions of the surplus income being payable at the 
times of distribution, and the tax upon the remainders being 
payable at the time the same vest in possession. 

Section 133 of Article 81 of Bagby’s Code provides that 
whenever there is “a. life estate or interest for a term of years” 
given to one party, with the remainder or reversion to another, 
the Orphans’ Court shall determine what proportion of the tax 
the party entitled to the life estate or interest for a term of 
years shall pay. The party entitled to such life estate or inter- 
est for a term of years is then required to pay his proportion 
of the tax'within thirty days. Thereafter, “from time to time 
after the determination of the preceding estate and as the re- 
mainder of said estate shall vest,” the Orphans’ Court shall 
determine what proportion of the residue of the tax shall be 
paid by the respective remaindermen, who shall pay their pro- 
portions within 30 days after the same are so determined. 

Tinder this section, the parties entitled to the annuities or 
life estates are entitled to have their proportions of the col- 
lateral inheritance tax determined now, and pay the same; and 
as the annuities or life estates, respectively, cease, and the re- 
mainders vest, the proportions of the residue of the tax which 
the remaindermen must pay should be determined by the 
Orphans’ Court, and be then paid by the remaindermen. If 
the remaindermen wish to pay their tax now, then I think that 
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you can determine the tax due by the life tenants and the tax 
due by the remaindermen, and accept payment of both taxes. 
It has, I think, always been customary to permit this to be done, 
but if the remaindermen are unwilling to pay their tax now, 
then I do not see how they can be compelled to do so. 

In like manner, the parties entitled to the distributions of 
surplus income every five years, are not required to pay the tax 
upon such distributions unless and until the same are made. 
There may not be any such distributions made at all, so that 
this tax, of course, cannot be collected now. 

The parties entitled to the legacies which are payable at once, 
must, of course, pay the tax upon their legacies at once. 

I return you the will; and with kind regards, I am 
Very truly yours, 

Albert C. Ritchie, Attorney General. 

Taxation—'Collateral Inheritance Tax—Computation 
of—Basis and Deductions. 

Russell P. Smith, Esq., September 17, 1917. 
Register of Wills, 

Cambridge, Maryland. 
Dear Mr. Smith : I beg to reply to your favor of Septem- 

ber 11th. 
I understand that the late W. Lake Robinson died intestate, 

leaving a widow and six brothers and sisters, and that there 
arose a dispute over the distribution of his real estate, which 
was finally settled by an agreement among all concerned, under 
which the real estate has been sold by Trustees, and the widow 
is to receive her dower interest, which is onerseventh of the pro- 
ceeds of sale, plus the additional sum of $7,000, and the bal- 
ance of the proceeds of sale are to be divided among the 
brothers and sisters. 

You ask whether the costs of the sale and the above sum of 
$7,000 should be deducted in determining the collateral in- 
heritance tax, in addition to the mortgages upon the property. 
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Section 130 of Article 81 of Bagby’s Code provides that the 
appraisement “shall be deemed and tahen to be the true value 
of the said real estate upon which the said tax shall be paid.” 
This section has recently been before the Court of Appeals in 
Wingert vs. State, 129 Md. 28. 

Under this section the appraised value of the real estate is 
the basis upon which the tax must be computed. The mQrtgages 
must, of course, be deducted, and there should also be deducted 
the widow’s dower interest, amounting to one-seventh of the 
proceeds of sale. The remainder is, I think, subject to1 the col- 
lateral inheritance tax against the brothers and sisters. 

I think you are right in not deducting the costs of the sale 
and the additional $7,000 paid the widow. Payments inade 
because of an agreement of settlement of this kind cannot affect 
the basis upon which the law requires the tax to be computed. 
If no such agreement had been made, then the widow would 
have received her one-seventh interest, and the remaining inter- 
ests would have vested in the brothers and sisters, and become 
subject to the tax. The fact that the parties agree among them- 
selves to give the widow more than her one-seventh, cannot 
reduce the amount of the tax which the collaterals are legally 
required to pay. Uor can the amount of this tax be reduced 
by the costs of a sale which the parties agree among themselves 
to make. The appraisement, less the mortgages and the widow’s- 
one-seventh, is, in my opinion, the correct basis. 

Very truly yours, 

Albert 0. Ritchie, Attorney General. 
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Taxation—Coi/lateral Inheritance Tax—Estate Hot 
Subject to—State Tax on Executory Commissions. 

Z. Potter Steele, Esq., August 20, 1917. 
Register of Wills, 

Denton, Maryland, 
Dear Mr. Steele: I beg to reply to your inquiries of 

August 15tb relating to the estates of G. Edgar Williamson and 
Mary J. Williamson. 

I understand that Mr. Williamson, who was a bachelor, died 
intestate on October 18th, 1916, leaving personal property to 
the amount of $22,500. He left surviving him his mother, 
Mrs. Mary J. Williamson, and a sister, a nephew and a niece. 
Tinder the Act of 1916, Chapter 224, amending Section 127 of 
Article 93 of Bagby’s Code, the mother was her son’s sole dis- 
tributee, but she died, in December, 1916, before distribution 
ivas made to her. 

Mrs. Mary J. Williamson, the mother, left a will which dis- 
posed of certain real property, but made no disposition at all 
of personal property. I assume from your letter that there was 
no residuary clause in Mrs. Williamson’s will sufficient to carry 
the personal property to be distributed to her from her son’s 
estate, and that there was, therefore, an intestacy as to this per- 
sonal property, so that the same will he distributed to her 
daughter, her granddaughter and her grandson, in accordance 
with Section 125 of Article 93 of Bagby’s Code. 

In this situation you ask to what extent the $22,500 personal 
property left by G. Edgar Williamson is subject to collateral 
inheritance tax. 

This personal property is not subject to collateral inheritance 
tax at all. It is not subject to the tax in the distribution of 
Mr. Williamson’s estate, because it passes from him to his 
mother, or rather, as his mother is dead, to the administrators 
c. t. a. of his mother’s estate, and property passing to the 
mother is not subject to the tax. Hor is this property subject 
to the tax in the distribution of Mrs. Williamson’s estate, be- 
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cause it passes from her to her daughter, granddaughter and 
grandson, and property so passing is not subject to the tax. 

You also ask whether the state tax on administrator’s com- 
missions should be imposed in the case of each estate at the 
rate fixed by the Act of 1916, Chapter 559. It should be. The 
two estates are entirely distinct, the commissions allowed the 
administrators in each estate are entirely distinct, and,in each 
case the commissions are subject to the state tax in accordance 
with the Act of 1916, Chapter 559. 

Very truly yours, 
Albebt C. Ritchie, Attorney General. 

Taxation—Collateral Inheritance Tax—Money Paid by 
Foreign to Domestic Administrator. 

November 19, 1917. 
Harvey W. Shuck, Esq., 

Register of Wills, 
Cumberland, Maryland. 

- Dear Mr. Shuck: I beg to reply to your favor of Novem- 
ber 14th, asking my opinion upon the following question: 

George W. Sills, a resident of Indiana, died in Allegany 
County, and by his will, which was probated in Allegany Coun- 
ty, he left his estate to his niece, Mrs. Deffinbaugh, who was 
also named as Executrix. Sills’ wife had died before his death, 
her estate was being administered in Indiana, and Sills, at the 
time of his death, was entitled to the sum of $639.23 from his 
wife’s estate. This money was paid by the foreign administra- 
tor of Mrs. Sills’ estate to Mrs. Deffinbaugh, the Executrix in 
Allegany County of Mr. Sills’ estate. The question is whether 
this money, on being distributed through the Orphans’ Court 
of Allegany County, under Sills’ will, to Mrs. Deffinbaugh, as 
legatee, will be subject to the collateral inheritance tax. 

I think that it will be. The money is in this State, it passes 
under Sills’ will, which is probated here, and it is being admin- 
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istered and distributed by the Orphans’ Court of Allegany 
County. I see no reason why the tax should not be paid. 

See— 
Helser vs. State, 128 Md. 228. 

Very truly yours, 
AnBERT C. Ritchie, Attorney General. 

Taxation—Collateral Inheritance Tax—Money or Prop- 
erty Passing Otherwise Than by Bequest. 

August 16, 1917. 

Albert M. Patterson, Esq., 
Register of Wills, 

Frederick, Maryland. 
Dear Mr. Patterson: I beg to reply to your favor of 

August 14th, in which you ask whether a payment of $500.00 
and the distribution of a seal skin coat to be made to Mollie B. 
Winebrener from the estate of Mrs. Ann C. Carlin are subject 
to the collateral inheritance tax. 

The money and the coat are to be delivered by the executor 
in accordance with the following paper: 

“Frederick, Md., 
November 19th, 1916. 

To my Executor of my Estate: 
Pay to Mollie Eva Winebrener or Order, Eive 

Hundred Dollars ($500.00) for love and affection. 
I also wish Mollie Eva Winebrener to have my seal 

skin coat, which is to be given her with the above 

money after my death. 

Witness my signature: 
Chas. D. Doll. Mrs. Ann C. Carlin.” 

While this paper cannot, of course, be treated as constituting 
a bequest (because, among other reasons, there is only one wit- 
ness), yet the collateral inheritance tax is not confined to be- 
quests. Under Section 120 of Article 81 of Bagby’s Code, the 
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collateral inheritance tax must be paid on money and property 
of every kind which is transferred by grant or gift intended to 
take effect in possession after the death of the donor. 

It seems to me that the five hundred dollars and the seal 
skin coat are subject to the collateral inheritance tax under this 
provision. 

I return you the paper writing. 
Very truly yours, ( 

Albert C. Ritchie, Attorney General. 

Taxation Collateral Inheritance Tax—Ron-Resident 
Decedent—Appraisal, Apportionment, Collection. 

September 7, T917. 
William T. Bishop, Esq., 

Register of Wills, 
Centreville, Maryland. 

Dear Mr. Bishop: I received your favor of August 13th, 
asking my opinion upon certain questions which have arisen in 
connection with real estate in Queen Anne’s County formerly 
owned by Mary L. Holton. Please pardon my delay in an- 
swering it. The case is somewhat puzzling, and I have been 
delayed by a number of pressing matters. 

I understand from you that Mary F. Holton was a resident 
of Pennsylvania, and that she died on F'ebruary 2, 1914, own- 
ing a farm in Queen Anne’s County. By her will she devised 
the farm to her nephew, William B. Holton, who was to pay 
to the niece of the testatrix the interest on $1,800 during her 
life, and upon her death, the farm was to belong to the nephew 
absolutely. The residue of the estate was given to the niece. 

The testatrix appointed the nephew Executor of her estate, 
but the nephew renounced, and letters c. t, a. were granted to 
a resident, of Pennsylvania. Ro administrator has been ap- 
pointed in Queen Anne’s County. 

On February 15, 1917, the Orphans’ Court issued a, warrant 
to appraise the farm for collateral inheritance tax purposes. 
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The farm was appraised at $9,000, and the appraisal was re- 
turned to William L. Holton, the nephew, who had been named 
Executor in the will, but who, as already stated, renounced. 

The devise of the farm to the nephew in effect charged the 
farm with an annuity in favor of the niece, for her life, equal 
to the interest on $1,800 per annum ; and I think that the pro- 
portion of the collateral inheritance tax which should be paid 
by the nephew and by the niece, respectively, is a matter for 
the Orphans’ Court to determine in its discretion, in accord- 
ance with Section 133 of Article 81 of Bagby’s Code. 

The collateral inheritance tax is, of course, only due upon 
the “clear value” of the estate devised to collaterals. In deter- 
mining what is the clear value of the interest passing to the 
nephew and to the niece, respectively, in the present case, I 
think you should, in the case of the niece, determine what is 
the value of her annuity during her probable life, and impose 
the tax on that value, and in the case of the nephew, you 
should, I think, bear in mind that the farm he gets is not only 
subject to a mortgage, but is subject to the annuity charge 
also, so that both should be deducted from the appraised value 
m order to ascertain the clear value of the farm to the nephew. 

With reference to the procedure for appraising the property, 
the return to the nephew is, I think, insufficient, because the 
nephew renounced as Executor. After carefully considering 
the whole situation, my advice would be to begin over again, 
and proceed as follows: 

1. Have the Orphans’ Court appoint an administrator 
under the Act of 1912, Chap. 146 (Bagby’s Code, Vol. 3, Art. 
93, Sec. 109-A), which authorizes the appointment of an ad- 
ministrator where a non-resident dies owning real estate in 
Maryland, but no personal property. 

2. Then have appraisers appointed, in the usual Way, to 
appraise the farm, and they will return their appraisal to the 
administrator appointed by the Orphans’ Court. This admin- 
istrator can ascertain the encumbrances upon the property by 
correspondence, examination of the records, or in any other 
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way open to him, and can give the information he obtains to 
the appraisers. 

3. When the tax is apportioned by the Orphans’ Court be- 
tween the niece and the nephew, as already explained, then the 
administrator will demand payment of the same from the niece 
and the nephew. 

4. If the tax is not paid by them, then the administrator 
may proceed to sell under Section 132 of Article 81 of Bagby’s 
Code. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Taxation—Corporations, Dissolution of—-State Taxes. 

■July 1917. 
Hon. Hugh A. McMullen, 

State Comptroller, 
Annapolis, Maryland. 

Dear Mr. McMullen : Mr. Butler asked me yesterday to 
advise your Department whether a corporation can now be dis- 
solved under decree of court, before all taxes due the State have 
been paid and the Comptroller’s certificate to that effect filed 
in court. 

This was required by the Act of 1892, Chap. 399, codified 
in the Code of Public General Laws, 1904, as Section 390 of 
Article 23. The new corporation law of 1908, however, re- 
pealed this provision. 

The present law relating to the dissolution of corporations 
is found in Bagby’s Code, Art. 23, Sects. 76-81, inc., as amend- 
ed by the Act of 1916, Chap. 596, Sects. 76 and 76-A. These 
provisions require a full list of the creditors to be filed in 
court, and this list should, of course, include the State if the 
State is a creditor for taxes. 

If the corporation is dissolved, then the court appoints re- 
ceivers to wind up its affairs, and the debts are to be paid 
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through the receivers; and the Clerk of Court certifies to the 
State Tax Commission that the decree of dissolution has been 
made. 

The law, however, no longer requires State taxes to he paid 
and the Comptroller’s certificate to be filed before the corpora- 
tion can be dissolved. 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 

Taxation—Foreign Electric Light Corporations Rot 
Subject to Foreign Corporation Tax, But to Cross 
Receipts Tax. 

April 5, 1917. 
TIon. Thomas W. Simmons, 

Secretary of Stale, 
Annapolis, Maryland. 

Dear Mr. Simmons : I beg to reply to your favor of March 
26th, in which you ask whether the Potomac Electric Power 
Company, a foreign corporation, is exempt from the payment of 
the foreign corporation tax. 

Bagby’s Code, Art, 23, Sec. 95, excepts electric light com- 
panies from the foreign corporation tax which is imposed upon 
foreign corporations generally, and which is graduated accord- 
ing to the amount-of capital employed by them in this State. 

Bagby’s Code, Art, 81, Sec. 167, however,- imposes a gross 
receipts tax of one per cent, upon the annual gross receipts or 
earnings of “all electric light companies,” and one and one-half 
per cent, upon the annual gross receipts or earnings of “all 
electric, construction and gas companies,” whether such com- 
panies are foreign or domestic, such tax only being imposed 
upon the gross receipts from business done in Maryland. This 
tax is assessed by the State Tax Commission, and corporations 
subject to it are required to report to that Commission, on or" 
before April 15 th each year, “their total receipts or revenues 
accruing from business done in this State for the year ending 
on the preceding” January 31st, 
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The Potomac Electric Power Company is subject to this 
gross receipts tax upon its gross receipts from all business done 
in Maryland. 

Very truly yours, 
Albert C. Ritchie^ Attorney General. 

Taxation—Reassessment Expenses, Counties May Borrow 
to Meet. 

January 8, 1917. 

Allan C. Girdwood, Esq., 
Secretary, State Tax Commission, 

50If- Union Trust Building, 
Baltimore, Maryland. 

Dear Sir : I beg to reply to your favor of January 4th. 
I understand that during the spring of 1916 the State Tax 

Commission directed the County Commissioners of Allegany 
County to provide the sum of $7,500 for re-assessment ex- 
penses, which sum was duly included in the county levy; and 
that on December 12, 1916, the Commission, at the request of 
the County Commissioners, passed an Order directing the 
County Commissioners to borrow $15,000, or so much thereof 
as might be necessary, for the re-assessment work in said 
county. The County Commissioners, however, are in doubt as 
to their legal power to borrow this money, their doubt being 
based entirely upon the local law of Allegany County con- 
tained in Chapters 323 and 502 of the Acts of 1902. You ask 
my opinion upon the question. 

The Act of 1914, Chap. 841, and the Act of 1916, Chap. 
629, providing for the general re-assessment of property through- 
out the State, were upheld by the Court of Appeals, on Sep- 
tember 16, 1916, in the case of Leser et al. vs. Lowenstein et al. 
Sections 248, 250 and 251 of the latter act expressly require 
each county to appoint and pay the local assessors, and to pay 
all expenses incident to the re-assessment within such county, 
and to make the necessary levies therefor, under orders from 
your Commission. 
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In my opinion, the County Commissioners of Allegany 
County have the power to make the loan in question. In addi- 
tion to the authority, which the above statutes and your Com- 
mission’s order confer, see the following cases: 

Talbot County vs. Queen Anne’s County, 50 Md. 
245, 259-261. 

Baltimore vs. Reitz, 50 Md. 574, 581. 
Revell vs. Annapolis, 81 Md. 1, 9-12. 
Baltimore vs. Keeley Institute, 81 Md. 106, 115- 

117. 
Worcester County vs. Melvin, 89 Md. 37, 41-43. 
Thrift vs. Laird, 125 Md. 55, 67-69; 241 IT. S. 

691. 

There are many other similar decisions in this State. 
I do not think that the Acts of 1902 referred to (which are 

identical), affect the question. These acts require the County 
Commissioners of Allegany County to specify in the annual 
levy the purposes for which expenditures are to be made, and 
prohibit the Commissioners “from spending during any fiscal 
year more money than they shall have previously levied upon 
the taxable basis' of Allegany County to meet the necessary 
expenses of said county,” unless it becomes “necessary or de- 
sirable for the public good to spend more money than shall have 
been levied,” in which event the Commissioners shall by adver- 
tisement warn the public “of said deficiency, and the object of 
the proposed increased expenditure and the proposed loans oc- 
casioned thereby,” and give taxpayers an opportunity to be 
heard. 

In my opinion, these provisions of the local law of 1902 do 
not affect the legal power of the County Commissioners to bor- 
row money to meet the expenses of the re-assessment, which the 
general re-assessment laws of 1914 and 1916 expressly require 
the Commissioners to meet, and which your Commission, act- 
ing under said laws, has expressly directed them to meet. 

Very truly yours, 
Albebt C. Ritchie, Attorney General. 
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MISCELLANEOUS. 

Compulsory Work Law. County Commissioners. Electrical Wires and 
Appliances. Forestry, State Board of. Holidays. Legislature. 

Liquor License Commissioners. Live Stock. Lunacy Com- 
mission. Moving Picture Censors. Parole, Advisory 

Board of. Public Service Commission. Sheriff. 
State Industrial Accident Commission. 

State Tobacco Warehouse. 

CoMPuiiSORY Work Law—Who Must Register—Persons 
Absent From State—Able-bodied Persons. 

August 13, 1917. 

William C. Beck, Esq., 
Buena Vista Spring Hotel, 

Franklin Go., Pa. 
Dear Mr. Beck: I beg to reply to your favor of August 

9th. 
Tinder the Compulsory Work Law, Act 1917, Chap. 33, Sec. 

1, no one is required to register who is not an “able bodied 
male person between eighteen and fifty years, inclusive, within 
the State,” and persons who, after registration, are assigned to 
work must be “physically able to perform the work to which 
they are assigned.” 

My opinion upon your two inquiries is: 
1. A person falling within the description of those required 

to register who is without the State, need not register until he 
returns to the State. 

2. No one is required to register unless he is able bodied. 
Whether a person is able bodied or not, will always depend, of 
course, upon his physical condition. From your statement of 
your physical condition, I should think that you would not be 
required to register. 

Very truly yours, 

Albert C. Ritchie, Attorney General. • 
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Compulsory Work Law—Who Must Register—Students. 

August 13, 1917. 
Hon. Hugh A. McMullen, 

State Comptroller, 
Cumberland, Maryland. 

Dear Mr. McMullen: I beg to reply to your favor of 

August 11th. The Compulsory Work Law, Act of 1917, Chap. 
33, provides, in Sec. 2, that “all students and all persons fitting 
themselves to engage in trade or industrial pursuits shall not 
be included within the provisions of this Act.” 

The Act, therefore, does not apply to any student, and con- 
sequently students who are attending Universities or Colleges 
are not required to register during vacation time, Or at any 
other time during their attendance at such Universities or Col- 
leges. 

Very truly yours, 
Albert C. Ritchie, Attorney General.. 

County Commissioners—Charles County—Term of Ap- 
pointee to Fill Vacancy. 

July 10, 1917. 
A. Posey, Esq., 

La Plata, Md. 
Dear Mr. Posey : I beg to reply to your favor of July 9 th, 

asking whether the County Commissioner of Charles County 
appointed by the Governor to fill the vacancy in the Board 
caused by resignation, will hold office for the unexpired term. 

You say that the term of each County Commissioner of 
Charles County is six years. You do not refer me to the local 
law upon the subject, but I am assuming that it makes no pro- 
vision for filling vacancies. 

If it does not, then Section 3 of Article 25 of Bagby’s Code 
applies. This section provides that in case of a vacancy in the 
office of county commissioner by death, resignation or other- 

I 
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wise, the Governor shall fill such vacancy. The Governor does 
this with the consent of the Senate, if the vacancy occurs dur- 
ing the session of the Senate, but if the vacancy occurs during 
the recess of the Senate, then the Governor’s appointee must he 
referred to the Senate within 30 days after the next meeting of 
the Legislature. 

As the vacancy to which you refer occurred during the recess 
of the Senate!, the appointee whom the Governor names now 
must be referred to the Senate within 30 days after the next 
meeting of the Legislature. When such appointee has been 
confirmed by the Senate, he will, I think, hold for the unex- 
pired term of the Commissioner whose place he takes. What 
the Governor is authorized to do is “to fill such vacancy,” and 
his appointee, when confirmed, will hold for the time during 
which there would be a vacancy if the Governor were not 
authorized to nominate. This time is the unexpired term of 
the resigned Commissioner. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

County Commissioners oe Dorchester County—Cannot 
Act Officially After Terms Expire. 

November 2Jf. 1917. 

Hon. D. B. Prettyman, 
Cambridge, Maryland. 

Dear Mr. Prettyman: I beg to reply to your favor of 
November 21st, in which you ask whether the two members of 
the Board of County Commissioners of Dorchester County, 
whose terms have expired, can continue to sit with the Board 
until the Board has finished reviewing the re-assessment work 
in their districts. 

The two County Commissioners in question were elected at 
the general election in 1911, and they have now completed their 
term of office, because Section 105-1 of the Act of 1916, Chap. 
429, provides that these two Commissioners “shall hold office 
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until the election in 1917, after which the said Board of Com- 
missioners shall consist of three,” etc. Since the remaining 
three Commissioners now constitute the Board, the two whose 
terms have expired cannot, of course, sit with the Board offically 
as Commissioners, or have any vote or official voice in the pro- 
ceedings of the Board, or draw any salary from the county as 
Commissioners. There is no reason why these two former 
Commissioners may not sit with the Board in an advisory 
capacity, if the Board wishes them to do so, and if they are 
willing, .but as they are out of office they, of course, cannot take 
any official part in the Board’s proceedings. 

Very truly yours, 
Axbebt C. Ritchie, Attorney General. 

County Commissioners—Frederick County—Term of 
Appointee to Fill Vacancy. 

April 23, 1917. 

D. Princeton Buckey, Esq., 
Frederick, Maryland. 

Dear Mr. Bucket: I beg to reply to your favor of April 
9th, asking whether, when the Governor fills a vacancy oc- 
curring in the County Commissioners for Frederick County, 
the appointee will hold for the unexpired term. 

I understand that the only local law on the subject is the 
Act of 1894, Chap. 305. This Act provides for five County 
Commissioners for Frederick County, each of whom serves for 

a term of four years. This Act does not provide for filling 
vacancies, but Bagby’s Code, Art. 25, Sec. 3, provides that in 
case of a vacancy in the office of county commissioner by death, 
resignation or otherwise, the Governor shall fill such vacancy. 
The Governor does this with the consent of the Senate, if the 
vacancy occurs during the session of the Senate, but if the 
vacancy occurs during the recess of tbei Senate, then the Gov- 
ernor’s appointee must be referred to the Senate within 30 
days after the next meeting of the Legislature. 
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As the vacancy to which, you refer occurred during the recess 
of the Senate, the appointee whom the Governor names now 
must be referred to the Senate within 30 days after the next 
meeting of the Legislature. When such appointee has been 
confirmed by the Senate, he will, I think, hold for the unex- 
pired term of the 'Commissioner whose place he takes. What 
the Governor is authorized to do is “to fill such vacancy,” and 
his appointee, when confirmed, will hold for the time during 
which there would be a vacancy if the Governor were not au- 
thorized to nominate. This time is the unexpired term of the 
deceased Commissioner. 

Very truly yours, 
Axbert C. Ritchie, Attorney General. 

County Commissioners—Washington County—Power to 
Acquire Turnpike. 

May 1+, 1917. 
Victor M. Cushwa, Esq., 

Hagerstown Banlc, 
Hagerstown, Maryland. 

Dear Mu. Cushwa: I beg to reply to your favor of May 
1st, in which you ask whether the County Commissioners of 
Washington County have power to acquire the turnpike road 
between Hagerstown and Williamsport. 

I do not find any general or local law authorizing the County 
Commissioners to do this. 

The general law gives the County Commissioners power “to 
open, alter or dose any public road or roads,” but the pro- 
cedure prescribed for the exercise of this power shows that it 
does not authorize the acquisition of an existing turnpike road. 
Bagby’s Code, Art. 25, Sects. 12, 88-104. 

The local law authorizes the County Commissioners of Wash- 
ington County to subscribe to the capital stock of any turnpike 
company now or hereafter chartered, to an amount not exceed- 
ing the equivalent of the capitalization at 5 per cent, of the 
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annual expenditure in appropriation made by the county on 
the public road over which the turnpike is to be constructed. 

Code, P. L. L. 1888, Art. 22, Sects. 116, 117. 

The 1910 Code for Washington County, Section 342, author- 
izes the County Commissioners to construct any road “here- 
after to be opened.” 

I do not think that these provisions cover the acquisition of 
the turnpike in question. 

It is possible that there may be some provision of your local 
law which I have overlooked. If so, and if either you or Mr. 
Brindle will refer me to it, I will be glad to consider the ques- 
tion further. Otherwise, it seems to me that there is no author- 
ity for the County Commissioners to acquire the turnpike. 

The State Roads Commission is, of course, authorized to 
acquire turnpikes by purchase or condemnation (Bagby’s Code, 
Art. 91, Sec. 35). 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Electrical Wires and Appliances—Rules Governing. 

May 21, 1917. 

Joseph M. Zamoiski, Esq., 
State Board of Electrical Examiners, 

512 Union Trust Bldg., 
Baltimore, Maryland. 

Dear Mr. Zamoiski: I beg to reply to your Board’s re- 
quest for my opinion as to the respective powers of your Board, 
the Public Service Commission and the City of Baltimore to 
make rules governing the installation of electrical wires and 
appliances in Baltimore City. 

Section 663-D of the Baltimore City Charter requires your 
Board to adopt rules “for the placing, installing and operating 
electrical wires, appliances, apparatus or construction in, upon 
and about buildings in the said City of Baltimore,” which rules 
shall have the force of law. 
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The Baltimore City Charter, Sec. 6, sub-section 1, “Build- 
ings,” authorizes the City to pass ordinances regulating “the 
safe construction, inspection and repairs of all private and pub- 
lic buildings within the City.” See also Sections 79-82. Sub- 
section 11 of Section 6 authorizes the City to “establish and 
regulate inspections within the City.” Tinder these provisions 
the City has passed ordinances governing the installation of 
electrical wires and apparatus in buildings in Baltimore City, 
which ordinances are contained in the Building Code. ' 

Tinder these provisions of law, I think that your Board and 
the City both have jurisdiction over electrical wires and ap- 
pliances in Baltimore City,—your Board acting under the 
statute creating it and the City acting under the municipal 
ordinances. 

The Public Service Commission has adopted rules governing 
the quality of electrical service, the accuracy of meters, etc. 
Vbl. 7 P. S. C. Rep., pp. 55-63. The law confers power upon 
the Commission to adopt these rules. Bagby’s Code, Art. 23, 
Sects. 443, 445, etc. 

I he result is not that the rules your Board adopts are sub- 
ject to the approval of the Public Service Commission, but 
that, to some extent at least, the rules of the Commission and 
of your Board, as well as the jurisdiction of the City, are con- 
current. As the law now stands, the powers of all three, each 
acting independently of the others, cover more or less of the 
same ground. 

Fntil the subject is clarified by legislation, the only way to 
avoid conflict or duplication of authority, is by the City, your 
Board and the Public Service Commission co-operating as to 
the field of your respective duties. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Fobesthy, State Board oe—Roadside Trees ox Turnpike 
Roads^—Trimming—Advertisements Upon. 

F. IT. Besley, Esq., March 7, 1917. 
State Forester, 

Johns Hopkins University, 
Baltimore, Maryland. 

Dear Sir: I beg to reply to your favor of March 1st, in 
which you ask whether the State Board of Forestry, under Sec- 
tions 2, 8 and 9 of your printed copy of the Roadside Tree law 
(which are Sections 15-B, 15-H and 15-1 of the Act of 1914, 
Chap. 824; Section 15-H having been amended by Act 1916, 
Chap. 548), has jurisdiction over trees growing within the 
righbof-way of turnpikes operating as toll-roads. 

Section 15-B< defines Roadside Trees as trees, of certain 
measurements, “that may be growing within the right-of-way 
of any public road.” In my opinion, a turnpike road is a public 
road, within this definition, and, therefore, the Act of 1914 
applies to trees growing within the right-of-way of turnpike 
roads, including Section 15-H of that Act, as amended and 
limited by Act 1916, Chap. 548, relating to permits for cutting 
down or trimming roadside trees. 

Section 15-1 prohibits the placing of advertisements on any 
tree, fence, etc., “which is in or upon a public highway, or 
which is on the property of another, without first obtaining the 
written consent of such owner.” I think that a turnpike road 
is a public highway, within the meaning of this section, and 
that this section, therefore, applies to advertisements upon 
turnpike roads. 

In connection with such advertisements, there will not be 
any conflict between your Board and the State Roads Commis- 
sion such as arose sometime ago in the case of State highways 
(referred to in my opinion to you of Hovember 8, 1916), be- 
cause the State Roads Commission does not exercise jurisdic- 
tion over turnpike roads. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 
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Holidays—Maryland Day Falling on Sunday. 

Edward S. Delaplaine, Esq., March 8, 1917. 
Frederick, Maryland. 

Dear Mr. Delaplaine : I beg to reply to your favor of 
March 7th. 

The Act of 1916, Chap. 633, making Maryland Day, March 
25th, a legal holiday, amended Section 9 of Article, 13 of 
Bagby’s Code, but did not amend Section 10. Section 10 is 
the section which makes Monday a legal holiday when certain 
specified holidays fall on the preceding Sunday, and as Mary- 
land Day is not one of the holidays so specified in Section 10, 
it follows that Monday is not a holiday when Maryland Day 
falls on the preceding Sunday, as it does this year. 

Therefore, Monday, March 26th, will not he a legal holiday 
this year, unless the Governor, under Section 9 of Article 13, 
so proclaims it. Inasmuch as the failure to include Maryland 
Day in Section 10 was doubtless an oversight, I should think 
it quite possible that the Governor, if appealed to, would pro- 
claim the Monday following a legal holiday. 

With kind regards, I am 
Very truly yours, 

Albert C. Ritchie, Attorney General. 

Legislature—Qualification of Members—Each House 
the Sole Judge—Acceptance of Other Offices or 
Positions. 

June 9, 1917. 
Hon. Emerson C. Harrington, 

Governor, 

Annapolis, Md. 
Dear Governor Harrington: As requested-by you, I have 

carefully considered whether the members of the Legislature 
of 1916 who have since accepted other offices or positions, are 
qualified to sit in the extra session of the Legislature which is 
about to convene. 
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The Constitution, Article 3, Section 19, provides that “each 
House shall be the judge of the qualifications and elections of 
its members as prescribed by the Constitution and laws of this 
State,” and it is clear that the effect of this is to make each 
House the sole, final and exclusive judge of the qualifications 
of' its own members, and no court or other authority can dis- 
pute or review the decision of either House upon this question. 

Covington vs. Buffett, 90 Md. 569. 
Price vs. Ashburn, 122 Md. 525. 
Warehouse Co. vs. Lumber Co., 118 Md. 149. 
State vs. Jarrett, 17 Md. 309. 
Spitzer vs. Martin, Daily Record, May 17, 1917. 
26 L. R. A. (H. S.) 207-213. 
39 Cyc. 696. 

The provisions of law which each House will be called upon 
to consider in determining whether any of its members are dis- 
qualified to sit by reason of their acceptance of other offices or 

'positions since the session of 1916, are the following four sec- 
tions of the Maryland Constitution: 

Article 3, Section 10: “Ho member of Congress, or person 
holding any civil or military office under the I nited States 
shall be eligible as a Senator or Delegate; and if any person 
shall, after his election as Senator or Delegate, be elected to 
Congress, or be appointed to any office, civil or military, under 
the Government of the United States, his acceptance thereof 
shall vacate his seat.” v 

Declaration of Rights, Article 35: “That no person shall 
hold, at the same time, more than one office of profit, created by 
the Constitution or Laws of this State.” 

Constitution, Article 1, Section 6: “Every person elected or 
appointed to any office of profit or trust, under this Constitu- 
tion, or under the laws, made pursuant thereto, shall take a 
prescribed oath, which, if such person be a Senator or Delegate, 
shall, among other things, embrace the following: “lhat I will 
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not, directly or indirectly, receive the profits or any part of the 
profits of any other office during the term of my acting as 

Constitution, Article 3, Section 11: “No Minister or 
Preacher of the Gospel, or of any religious creed or denomina- 
tion, and no person holding any civil office of profit or trust 
under this State, except Justices of the Peace, shall be eligible 
as Senator or Delegate.” , 

These sections refer to persons holding office, and the Court 
of Appeals has several times very clearly distinguished be- 
tween those positions which are offices, within the meaning of 
these or analagous provisions of the Constitution, and those 
provisions which are simply employments, and not within such 
provisions of the Constitution. 

The Court of Appeals has held that “the most general dis- 
tinction of a public office is that it embraces the performance 
by the incumbent of a public function delegated to him as a 
part of the sovereignty of the State” (126 Md. 159), and that 
in determining whether a position is an office or not, the duty 
to take an oath of office “is considered in this State to be of the 
greatest importance.” (122 Md. 531.) 

The Court has also held that if the incumbent of an office, 
within the meaning of the Constitution, accepts another office, 
then the acceptance of the new office creates a vacancy in the 
old one. (122 Md. 530.) 

In applying these principles, the Court of Appeals has held 
that the following positions are employments, and not offices: 
School Commissioner (90 Md. 206); Superintendent of Public 
Instruction in Baltimore City (92 Md. 591); members of the 
Harford County Racing Commission (118 Md. 608); general 
counsel to the State Tax Commission (126 Md. 157). And the 
Court has held that the following positions are offices: City 
Councilman; Supervisor of Elections (122 Md. 526; 109). 

In the present case, a Senator or a Delegate clearly holds an 
office, and, consequently, the answer to your inquiry depends 
upon whether the positions which the Senators and Delegates 
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in question have accepted since the session of 1916 are offices 
or employments. 

Where these positions are employments and not offices, the 
Senators and Delegates accepting them are not disqualified from 
sitting in the extra session. Where these positions are offices, 
the Senators and Delegates accepting them are disqualified, 
except in the case of a Senator or Delegate who is also a Jus- 
tice of the Peace, and who would be qualified to sit, under the 
Constitution, Article 3, Section 11. 

My opinion upon the case of each Senator and Delegate in 
question, is as follows: 

Senate. 

Frederick N. Zihlman, Allegany County. Mr. Zihlman is 
now a member of Congress. He is, in my opinion, disqualified 
from sitting in the extra session. Constitution, Article 3, Sec- 
tion 10. 

W. Oscar Collier, Talbot County. Mr. Collier has accepted 
the position of Land Bank Appraiser under the Federal Farm 
Loan Act. This position is provided for by the Act of Con- 
gress of July 17, 1916, Sections 4 and 10. It is not an office, 
within the meaning of the Constitution, and Mr. Collier, in 
xny opinion, is qualified to sit in the extra session. 

William J. Ogden, Baltimore City. Mr. Ogden has accepted 

the position of Secretary to the Board of State Aids and Chari- 
ties. This position is now provided for by the Act of 1916, 
Chapter 705, Section 5, amending Bagby’s Code, Article 88-A, 
Section 5. It is not an office, within the meaning of the Con- 
stitution, and Mr. Ogden, in my opinion, is qualified to sit in 
the extra session. 

George Arnold Frick, Baltimore City. Mr. Frick now holds 
the position of one of the Assistants in the Baltimore City Law 
Department. This position is not an office, within the mean- 
ing of the Constitution, and Mr. Frick, in my opinion, is quali- 
fied to sit in the extra session. 
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Jolin F. Mudd, Charles County. Mr. Mudd has accepted a 
position upon the State Roads Commission. This Commission 
is provided for by Bagby’s Code, Art. 91, Sec;. 33 and the Act 
of 1916, Chap. 515. The members hold office, within the 
meaning of the Constitution, and Mr. Mudd, in my opinion, is 
disqualified from sitting in the extra session. 

James S. Shepherd, Dorchester County. Mr. Shepherd is 
now the Commissioner of the Land Office. This position is 
provided for by the Constitution, Art,. 7, Sec. 4, and by Bagby’s 
Code, Art. 54, Sects. 1, etc. It is an office, within the mean- 
ing of the Constitution, and Mr. Shepherd, in my opinion, is 
disqualified from sitting in the extra session. 

I 
Delegates. 

Philip D. Laird, Montgomery County. Mr. Laird is now a 
member of the Public Service Commission. This Commission 
is provided for by Bagby’s Code, Art. 23, Sec. 414, as amended 
by the Act of 1916, Chap. 713. The members hold office, with- 
in the meaning of the Constitution, and Mr. Laird, in my opin- 
ion, is disqualified from sitting in the extra session. 

William M. Jones, Calvert County. Mr. Jones is now the 
Assistant Superintendent of Public Buildings. This position 
is provided for by Bagby’s Code, Art. 41, Sec. 18. It is not 
an office, within the meaning of the Constitution, and Mr. 
Jones, in my opinion, is qualified to sit in the extra session. 

Charles G. Griehel, Baltimore City. Mr. Griebel is now an 
examiner and clerk to the State Industrial Accident Commis- 
sion. This position is provided for by Bagby’s Code, Art. 101, 
Sects. 5 and 7. It is not an office, within the meaning of the 
Constitution, and Mr. Griebel, in my opinion, is qualified to 
sit in the extra session. 

Robert E. Lee, Baltimore City. Mr. Lee is Secretary to the 
Mayor of Baltimore. This position is not an office, within the 
meaning of the Constitution, and Mr. Lee, in my opinion, is 
qualified to sit in the extra session. 
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Frank F. Luthardl, Baltimore City. Mr. Luthardt is now a 
Justice of the Peace, and has been designated as Associate 
Juvenile Justice in Baltimore City, under Sec. 623-A of the 
Baltimore City Charter. This position is an office, within the 
meaning of the Constitution, hut under Sec. 11 of Art. 3 of 
the Constitution a Justice of the Peace is eligible as Senator 
or Delegate, so that Mr. Luthardt is qualified to sit in the extra 
session. 

R. Laurie Mitchell, Charles County. Mr. Mitchell is now 
an attorney for the Federal Farm Loan Bank. This position is 
provided for by the Act of Congress of July 17, 1916, Sec. 4. 
It is not an office, within the meaning of the Constitution, and 
Mr. Mitchell, in my opinion, is qualified to sit in the extra 
session. 

Joseph H. Blanford, Jr., Prince George’s County. Mr. 
Blanford is now superintendent of the State Agricultural Lime 
Board, provided for by the Act of 1916, Chap. 221. This posi- 
tion is not an office, within the meaning of the Constitution, 
and Mr. Blanford, in my opinion, is qualified to sit in the 
extra session. 

C onclusions. 

To sum up-, the Senators who, in my opinion, are disquali- 
fied for the above reasons from sitting in the extra session, are 
Messrs. Zihlman, Mudd and Shepherd. All other Senators are 
qualified. 

The only Delegate who, in my opinion, is disqualified for the 
above reasons from sitting in the extra session, is Mr. Laird. 
All other Delegates are qualified. 

I repeat, however, that under the Constitution, each House 
is the sole, final and exclusive judge of the qualifications of its 
own members, and whatever decision either House makes upon 
this question in any case, cannot be questioned or reviewed by 
any court or other authority. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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Legislature-^-Recess Appointments Not Confirmed at 
Extra Session. 

June 7, 1917. 
TIon. Emerson C. Harrington, 

Governor of Maryland, 
Annaipolis, Maryland. 

Dear Gov. Harrington : Some days ago you asked me to 
consider the question -whether you should send your recess ap- 
pointments to the coming extra session of the Legislature for 
confirmation, and yesterday I received a request from, the Sec- 
retary of State for an opinion upon the same question. 

The Constitution, Art. 2, Sec. 11, provides that “in case of 
any vacancy during the recess of the Senate, in any office which 
the Governor has the power to fill, he shall appoint some suit- 
able person to said office, whose commission shall continue in 
force until the end of the next session of the Legislature, or 
until some other person is appointed to the same office, which- 
ever shall first occur; and the nomination of the person thus 
appointed during the recess, or of some other person in his 
place, shall be made to the Senate within thirty days after the 
next meeting of the Legislature.” 

In my opinion, the “next session of the Legislature” con- 
templated by this provision, is the next regular session. The 
Governor is expressly given thirty days after the meeting of 
the Legislature within which to make his recess nominations, 
and an extra session may very well not last this long. Indeed, 
Art. 3, Sec. 15 of the Constitution provides that an extra ses- 
sion “shall not continue longer than thirty days,” SO' that the 
thirty day provision in Section 11 of Article 2 would be of no 
effect at all if applied to an extra session. 

It is, therefore, my opinion that your recess appointments 
should not be sent for confirmation to the coming extra session 
of the Legislature. They should be sent to the regular session 
of 1918. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 
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Legislat uin>:—^S^bwator^s Seat Vacated by Erection to 
'Congress. 

February 1, 1917. 

Hon. Frederick N. Zihlman, 
Cumberland, Maryland. 

Dear Mr. Congressman: I have your favor of January 
29th. 

Article 3, Section 10 of the Maryland Constitution provides 
that “if any person shall, after his election as a Senator or 
Delegate, be elected to Congress, or be appointed to any office, 
civil or military, under the Government of the United States, 
his acceptance thereof shall vacate his seat.” 

Your qualification as Congressman will, therefore, vacate 
your seat in the State Senate, whether you resign or not. 

Nevertheless, I think that it would be just as well, at the 
time of your qualification, for you formally to resign, although 
that is not really necessary, particularly as your term would 
end anyhow before the 1918 Legislature. Under Section 13 of 
Article 3 of the Constitution, your resignation should be sent 
to the Governor. 

Very sincerely yours, 
Albert C. Ritchie, Attorney General. 

Liquor License Commissioners—Transfer of License. 

December 7, 1917. 

William Pepper Constable, Esq., 
Pres. Board of Liquor License Commissioners, 

306 Court-House, Baltimore, Md. 
Dear Sir : I beg to reply to your favor of December 4th. 
You say that Martin V. Weitzel, who held a liquor license, 

signed a transfer in blank, but died before filling it cut and 
delivering it. Six weeks after his death the transfer was filled 
out and handed to your Board, but you declined to recognize 
it, and in this your Board was, of course, correct. Thereupon, 
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the widow of the deceased (no administration having been taken 
out) executed the transfer, and your Board is now requested to 
make the transfer upon this authority, and to grant the trans- 
feree the usual permit to operate the saloon, pending a hearing 
upon the application. 

I do not think that the transfer signed by the widow is valid 
to pass title to the license. The license passed to the estate of 
the deceased owner, and while Section 4 of Article 56 of Bagby’s 
Code authorizes the widow “to carry on business” under the 
license for the residue of the term, yet the widow is not author- 
ized to transfer the license. In my opinion, that can only be 
done by an administrator acting under proper order of court. 

I return you the papers you left with me. ' 
Very truly yours, 

Albert C. Ritchie, Attorney General. 

Live Stock—-Liability op Owner of Deceased Animal for 

Failure to Bury. 

October 3, 1917. 
Samuel M. Shoemaker, Esq., 

Chairman, State Board of Agriculture, 
Fidelity Building, 

Baltimore, Md. 
Dear Sir: I beg to reply to the inquiry you made of me 

yesterday. 
You submit the case of a person who owns hogs or other 

domestic animals which die of cholera, the owner not burying 
or burning the bodies as required by Bagby’s Code, Art. 58, 
Sec. 19, but permitting the bodies to remain lying upon his 
land; and you ask whether such owner is liable in damages to 
his neighbor whose cattle become infected with cholera trans- 
mitted to them, through birds, flies or animals, from the dead 
carcasses. 

If a person owns animals known by him to be infected with 
a contagious disease, such as cholera, he must use due and ordi- 
nary care to prevent that disease being transmitted to his neigh- 
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bor’s cattle. I understand it to be established that cholera can 
be transmitted from the carcass of a dead animal which died o 
cholera just as readily as from a live animal which has cholera. 
Therefore, if the animal dies of cholera, the owner must use 
due and ordinary care to prevent the disease being transmitter 
from the carcass to his neighbor’s cattle. If the owner does 
not use due and ordinary care to prevent this, and if, as a 
result the disease is transmitted to his neighbor’s cattle, then 
the owner will be liable for the damage thus caused to such 
cattle. 

Whether due and ordinary care has been used or not is a 
question for the jury to determine upon the facts of each case. 

If the owner knows that his animal died of cholera, and 
knows that cholera can be transmitted from the dead body to 
his neighbor’s cattle by flies, birds or animals (or if this is com- 
mon knowledge), and if, with this knowledge,_he leaves the 
dead body lying where it is the prey of birds, flies or animals, 
which are likely to transmit the disease to the neighbor s cattle, 
and the owner takes no proper precautions to prevent such 
transmission, and as a result the disease is in fact transmitted 

to his neighbor’s cattle, then I should say that the owner s civil 
liability for the damage thus done to his neighbor’s cattle is 
clear. . 

I cannot very well be more definite, because the owner’s lia- 
bility depends primarily upon whether or not he used due and 
ordinary care to prevent the transmission of the disease, and 
what is due and ordinary care cannot be defined. It depends 
entirely upon the circumstances of each case. 

Very truly yours, 

Albert C. Ritchie., Attorney General. 
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Lunacy Commission—Monthly Reports of Institutions to. 

Dr. A. P. Herring, 
Secretary, Lunacy Commission, 

April 4, 1917. 

S38 N. Charles Street. 
Dear Dr. Herring: I beg to reply to your favor of March 

29th, m which you ask how the Lunacy Commission can com- 
pel institutions under its supervision to make monthly reports, 
as required by the Commission. 

Bagby s Code, Art. 59, Sec. 24, authorizes the Lunacy Com- 
mission “to require a written report from all institutions, pub- 
lic, corporate and private, including almshouses, in which the 
insane or idiotic may be kept; said report to be in such form 
and at such time as they may adopt, and to contain such state- 
ment of facts concerning the treatment of the insane, as thev 
may require.” 

Section 25 makes “any officer or other person in charge of 
the insane or feeble-minded who may refuse to comply’ with 
Section 24, guilty of a misdemeanor, and punishable by fine or 
imprisonment. 

( 
Y our Commission is, therefore, authorized to prosecute 

criminally the officers of such institutions as do not comply 
with your requirement of rendering monthly reports. 

Also, Section 21 requires the officers in charge of institutions 
under your Commission’s supervision to furnish all information 
Requested by your Commission, and any refusal to do so is made 
a misdemeanor, and subjects the officer so refusing to criminal 

prosecution. 
T should think that a, notification from you to the institutions 

in question that if they do not promptly make the required 
monthly reports, their officers will he subject to criminal prose- 
cution, and will be actually prosecuted, would be quite sufficient 
to make the reports materialize. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

) 
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Lunacy Commission—May Delegate Duty to Examine 
Into Prisoner s Sanity. 

November 2^, 1917. 

J. Philip Roman, Esq., 

States Attorney, 
Cumberland, Md. 

Dear Sir: I beg to reply to your favor of '.November 23rd, 
in which you ask whether it is necessary for a majority of the 
Lunacy Commission to come to Cumberland in order to inquire, 
under the Act of 1916, Chap. 699, and Sec. U of Art. 59 of 
Bagby’s Code, into the sanity of William Buckey, a prisoner 
under indictment in Allegany County; the Circuit Court hav- 
ing ordered such inquiry to be made under the authority of 
said Act. 

The Act of 1916, in providing that the Circuit Court may 
“cause the Lunacy Commission to inquire” into the prisoner’s 
sanity, does not mean that the actual mental examination must 
be made by the whole or by a majority of the Commission. 
The Commission may delegate to one of its members, or (under 
Section 17) to its Secretary, the duty of making the actual 
examination, and if the Commission considers the case to be 
such that it can correctly decide the question of sanity vel non 
upon the report of such examination made to it, then the Com- 
mission may do so, the Commission, however, being required, 
by Section 44, to decide this question by a majority vote. If 
the Commission thus finds that the prisoner is insane, then 
upon the receipt of such finding, the Circuit Court may direct 
the prisoner to be confined in an institution for treatment, and 
the criminal proceedings to he stayed, as provided by the Act 
of 1916. 

Aery truly yours, 

Albert C. Ritchie, Attorney General. 
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Moving Picture Censors—Power or, to Disapprove Pic- 
tures Tending to Discourage Recruiting. 

Mrs. Marguerite E. Harrison, April 18, 1917. 

Secretary, Board of Motion Picture Censors, 
201/. E. Lexington Street, 

Baltimore, Maryland. 
Dear Mrs. Harrison : I beg to reply to your telephone in- 

quiry of yesterday. 
Tou say that there are a number of motion pictures which 

portray the incidents of war in such a way as to directly tend 
to discourage and prevent recruiting in the United States mili- 
tary and naval forces and in the Rational Guard, and that this 
fact is established by the actual experience of the recruiting 
officers. You ask whether your Board has the power to prohibit 
the exhibition of such pictures. 

The Act of 1916, Chap. 209, gives your Board the power to 
reject such views as are sacrilegious, obscene and indecent, and 
if any of the pictures in question are, in the judgment of your 
Board, of this character, you can, of course, prohibit their ex- 
hibition. This may cover some of the pictures you have in 
mind. 

Your Board is also given the power to reject such views as 
are “immoral, or such as tend, in the judgment of the Board, 
to debase or corrupt morals.” What is moral, within the mean- 
ing of this language, depends, in my opinion, upon circum- 
stances. I think that in the present crisis anything which dis- 
courages and prevents the recruiting which is absolutely es- 
sential to the national safety and defense, is contrary to the 
good morals of the community, and that your Board may re- 
gard motion pictures which, in your judgment, have this re- 
sult as immoral, within the meaning of the law. 

I, therefore, advise you that whenever your Board, in the 
exercise of its judgment, decides that any motion picture dis- 
courages and prevents recruiting, you have the power to pro- 
hibit its exhibition, as immoral. 
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With respect to pictures of this character which have not yet 
been submitted to your Board, you will, of course, simply 
reject them. 

With respect to any pictures which your Board has already 
approved, but which, because of the military circumstances 
which have since arisen, are now, in your Board’s judgment, 
immoral, as discouraging and preventing recruiting, your Board 
should call upon the exhibitors of such pictures to re-submit 
them for re-examination, and if on such re-examination you 
find them to be immoral, within the meaning of this opinion, 
you can then recall your approval seal, reject the pictures, and 
so notify the exhibitors. The exhibition of such pictures there- 
after will be unlawful. If, in such case, any exhibitor declines 
to re-submit the picture for re-examination, then your Board 
may hold your re-examination of it at any place where such 
picture is being exhibited. 

Very truly yours, 
Axbert C. Ritchie, Attorney General. 

Parole, Advisory Board of—Wo Jurisdiction Over Person 
Who Has Given Bond Under Bastardy Law. 

July 13, 1917. 

Charles D. Reid, Esq., 
President, Advisory Board of Parole, 

Brown Arcade Building, Baltimore. 
Hear Mr. Reid: I beg to reply to your favor of July 9th, 

in which you ash whether your Board has power to review 
cases of persons convicted of bastardy, and who have given bond 
for the support of the child, under Bagby’s Code, Art. 12. 

The powers of your Board with respect to recommending con- 
ditional pardons or paroles to the Governor, are, of course, 
advisory only, but nevertheless the effect of sections 7c-7f of 
Article 12 of Bagby’s Code is, I think, to confine your recom- 
mendations to persons who are prisoners. 
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A person who has given bond under the bastardy law is not 
a prisoner, and the pardon of such a person would relieve him 
altogether from the obligation of supporting the child. 

For these reasons it is my opinion that your Board should 
not review cases of this kind. 

Very truly yours, 
Albert 0. Ritchie, Attorney General. 

Parole, Advisory Board of—-Suspended Sentences. 

■July 27, 1917. 
Charles D. Reid, Esq., t 

Pres., Advisory Board of Parole, 
Brown Arcade Building, 

Baltimore, Maryland. 
Dear Mr. Reid : I beg' to reply to your favor of July 24th, 

in which you state the case of a man who' pleaded guilty to 
seven indictments for selling liquor unlawfully, and was sen- 
tenced for six months in one of the cases, sentence being sus- 
pended in the six other cases; and you ask whether, if this man 
is paroled, the court can impose sentence in the cases in which 
sentence was suspended. There is, I think, no doubt of the 
court’s power to do this. 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

Public Service Commission—Fees For Certifying Papers 
and Inspecting Meters, Collection of. 

March 7, 1917. 
Hon. W. Cabell Bruce, 

General Counsel, Public Service Commission, 
Munsey Building, 

Baltimore, Md. 
Dear Mr. Bbuce: I received your favor of March 3rd, 

asking whether in my opinion it is the duty of the Attorney 
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General or of the counsel to the Public Service Commission to 
bring legal proceedings for the collection of certain fees, which 
proceedings the Commission has requested you, as its counsel, 
to bring. I beg to submit my views upon the matter. 

I understand that the fees in question are fees for certify- 
ing copies of papers and records, which fees are imposed under 
Section 8 of the Public Service Commission Law, and also fees 
for inspecting gas and electric meters, which are imposed by 
Section 31% and 32 of the law. Section 8 provides that the 
“Commission shall charge and collect” the fees therein pro- 
vided for, and Section 32 provides that “a uniform reasonable 
charge shall be fixed by the Commissioner (Commission) for 
their service.” 

It seems to me that the law contemplates that in both cases 
the fees shall be collected by the Commission, and accounted 
for by it to the State. This is, of course, clear as to fees for 
copies, because Section 8 expressly requires the Commission 
not only to charge but also to collect such fees; and I think that 
this is also the intent with respect to fees charged under Sec- 
tions 31% and 32. 

The object of Section 10 of the Act of 1916, Chap. 560, ex- 
empting the Public Service Commission from that Act, was 
simply to authorize the Commission to continue to have its own 
counsel as theretofore, and not to bring the Commission’s legal 
work under the State Law Department at all. I do not think 
that this Act enlarges the power of either the Commission or 
its counsel in any way. It simply means that the Commission’s 
counsel is to continue, with the same powers, as if the Act had 
not been passed. 

This being so, the only question is whether the Attorney 
General or the Commission’s counsel should represent the Com- 
mission in legal proceedings brought to recover the fees in ques- 
tion, which fees Section 8 expressly provides and Section 32, 
I think, contemplates, that the Commission itself shall collect. 

I think that the Commission’s counsel should bring these 
legal proceedings, not only because it is the Commission’s duty 
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to collect the fees, and the Commission’s counsel is its general 
legal representative, but also because Section 6 requires the 
Commission’s counsel “to commence and prosecute all actions 
and proceedings directed or authorized by the Commission,” 
and “generally to perform all duties and services as attorney to 
the Commission which the Commission may reasonably require 
of him.” It seems to me that the Commission is acting within 
its power and duty when it requests its counsel to bring such 
legal proceedings as may be necessary in order to recover fees 
which the law makes it the Commission’s duty to collect. 

Very truly yours, , 

Albert C. Ritchie, Attorney General. 

Sheriff—Execution Sale of Mortgage attd Mortgage 
Rotes—Endorsement of Rotes to Purchaser. 

October 2, 1917. 
Hon. Thomas F. McNulty, 

Sheriff, 

Court-House, Baltimore, Md. 

Dear Mr. MgRulty : Mr. William R. Duncan was sent to 
see me the other day by your office. He stated that he was 
the purchaser at an execution sale of a mortgage, and the prom- 
issory notes secured thereby, from the Mt. Holly Realty Com- 
pany to Paul E. Lesh, administrator of Isaac H. Radford, and 
that you, as Sheriff, had executed to him a Deed conveying the 
mortgage, together with the promissory notes and the mort- 
gagee’s interest in the property. 

Mr. Duncan said that he wanted you to endorse the promis- 
sory notes over to him, and asked me to let you know whether 
I saw any objection to your so doing. I do not think that there 
is any objection. On the contrary, since Mr. Duncan pur- 
chased the promissory notes at the execution sale, I think that 
it is quite proper for you to endorse the notes to him as his 
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evidence of title. I think that the endorsement on each note 
should he substantially as follows: 

“This note is hereby endorsed without recourse to 
William R. Thancan, the purchaser thereof under exe- 
cution. 

Thomas F. McNulty, 
Sheriff.” 

Very truly yours, 
Albert C. Ritchie, Attorney General. 

State Industrial Accident Commission—Release by Em- 
ployee, Effect of—Suit for Benefit of State Acci- 
dent Fund. 

July 19, 1917. 

Howard C. Hill, Esq., 
Secretary, State Industrial Accident Commission, 

Equitable Building, Baltimore, Md. 
Dear Mr. Hill : I beg to reply to your recent inquiry with 

reference to the Littleton Hall case. 
I understand that on February 5th, 1915, Littleton Hall, 

employed by the C. R. Disharoon Company, which was insured 
in the State Accident Fund, was injured while unloading lum- 
ber for his employer as a result of jolting due to the shifting 
of a train of the Hew York, Philadelphia and Norfolk Rail- 
road Company. On March 30, 1915, Hall filed a claim with 
the Commission, and an award was filed on April 24, 1915, 
allowing him $5.00 per week during the continuance of his dis- 
ability, which award is still being paid. On August 14, 1915, 
Hall received $750.00.from the Railroad Company, the com- 

pany being aware at that time that he was receiving an award 
from the State Accident Fund, and Hall in consideration of 
this sum executed a release in full to the Railroad Company. 

Tinder these circumstances you ask whether the release exe- 
cuted by Hall deprived the State Accident Fund of its right to 
proceed against the Railroad Company for the amount paid by 
it to Hall, and whether, if the State Accident Fund is not de- 
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prived of this right, it can proceed in tire name of the employer 
for its own benefit, under the provisions of Section 58 of Arti- 
cle 101 of the Annotated Code. 

Section 58 provides that where the injury for which com- 
pensation is payable under the Workmen’s Compensation Law 
was caused under circumstances creating a legal liability in 
some person other than the employer, the employee may pro- 
ceed either by law against that other person or against the em- 
ployer for compensation under the Act, or in case of joint tort 
feasors against both. If compensation is paid under the Act 
“any employer may enforce for the benefit of * * * the State 
Accident Fund * * * the liability of such other person; pro- 
vided, however, if damages are recovered in excess of the com- 
pensation already paid or awarded to be paid under this Arti- 
cle, then any such excess shall be paid to the injured employee 
* * * less he employer’s expenses and costs of action.” 

It seems clear from the file of the case vou sent me, that the 
Railroad and the Disharoon ^','onipir _ were not joint tort 
feasors. I am, therefore, assuming this, and on this basis Hall’s 
option, under Section 58, was to proceed either against the 
Railroad Company or for compensation under the Act. 

When Hall elected to proceed under the Act, he thereby for- 
feited his right to proceed against the Railroad Company, so 
that the Railroad Company was thereafter under no obligation 
to Hall, and under no obligation to pay him the $750.00, or 
any other amount, in settlement of his damages. 1 

notwithstanding this, the Railroad Company did pay Hall 
$750.00, and took from him a release in full for his damages. 
The first question is whether this release barred Hall’s right to 
receive any further compensation from the State Accident 
Fund, after the Fund received notice of the release. 

A good deal can be said on both sides of this question, and 
as the point is a new one in this State it is impossible for me 
to predict what view the Court of Appeals would take. My 
own view is that the release operated as a satisfaction of all 
the damages sustained by Hall, and barred his right to any 
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further compensation from the Fund, exactly as would have 
been the case had the release been given before Hall applied 
for compensation under the Act, instead of afterwards. 

Cox vs. Md. El. Rys. Co., 126 Md. 300. 

As I have stated, however, much can he said in favor of the ' 
view that the release did not bar Hall’s right to further com- 
pensation from the Fund, and your Commission will be quite 
justified in adopting that view, if you feel that under all the 
circumstances Hall ought fairly to continue receiving compen- 
sation from the Fund. As will be shown in a moment, if your 
Commission decides to sue the Railroad Company, under Sec- 
tion 58, in order to reimburse the State Accident Fund, the 
question whether or not the release barred Hall’s right to fur- 
ther compensation from the Fund will be necessarily involved 
in that case. 

Whether you t. position that Hall was barred from 
receiving further com "'m from the Fund after notice to 

• the Fund of the release, or ether you take the position that 
the release did not bar Hall’s right to compensation from the 
Fund, in either case the next question is, whether the release 
barred the right given by Section 58 to enforce the liability of 
the Railroad Company for the benefit of the Fund. 

While this question is also not free from doubt, in my opin- 
ion, Hall’s release to the Railroad Company did not bar the 
right to proceed against the Railroad Company, under Section 
58, for the benefit of the Fund. 

If a suit of this kind is brought, and is successful, then the 
Fund, of course, could not receive in such suit more than had 
been “already paid or awarded to be paid” to Hall. This, of 
course, raises the question of the effect of the release upon the 
further liability of the Fund to Hall, because if the Court 
should hold that the release barred Hall’s right to further com- 
pensation from the Fund, then the Fund could only receive the 
amount that had been paid to Hall, up to* the time the Fund 
received notice of the release. If, on the other hand, the court 
should hold that the release did not bar Hall’s right to receive 
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further compensation from the Fund, then the Fund could re- 
ceive the total amount that had already been paid or that had 
been awarded to Hall. In either case, the amount which the 
Fund would receive could not, of course, be greater thgn the 
amount of the verdict against the Railroad Company. 

If in such suit a verdict be obtained against the Railroad 
Company, and if such verdict should be in excess of the amount 
required to reimburse the Fund, then in ordinary cases this 
excess would/under Section 58, be paid to Hall. In the pres- 
ent case, however, while Hall’s release does not, in my opinion, 
bar the Fund, yet it does, I think, bar Hall’s right tb any 
excess in the damages recovered over and above the amount nec- 
essary to reimburse the Fund. As a practical matter, there- 
fore, the Railroad Company’s liability could not, I think, be 
greater than the amount necessary to reimburse the Fund. 

The final question relates to the manner in which the suit 
should be brought for the benefit of the Fund. Section 58 pro- 
vides that the employer may enforce the liability for the bene- . 
fit of the Fund, so that the suit shorild be brought in the name 
of C. R, Disharoon Company, for the use and benefit of the 
State Accident Fund. If the Commission decides to have this 
suit brought, the question of obtaining the consent of the Dis- 
haroon Company, if that be necessary, ought not to present 
much difficulty, and I will take it up at the time. 

1 return you your file of the case, and await your further 
instructions. 

Very truly yours, 

Albert C. Ritchie, Attorney General. 
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State Tobacco Warehouse—Ground Rents Irredeemable. 

November 9, 1917. 

Hon. Thomas W. Simmons, 
Secretary, Board of Public Works, 1 

Annapolis, Maryland. 
Dear Sir: Some time ago the.Board of Public Works re- 

quested me to advise them whether the ground rent on State 
Tobacco Warehouse A is redeemable or not. 

I have had a great deal of trouble in having the title traced 
back, and the search has been further delayed by other more 
pressing matters. It has now been completed, however, and I 
find that the ground rent is not redeemable. 

The rent which the State has been paying is $448.11. The 
rent is really composed of four smaller rents, the first one hav- 
ing been created as far back as 1770, and the four being, re- 
spectively, for $218.75, $228, $1.98 and $0.32. These sums 
aggregate $449.05, instead of $448.11. This discrepancy oc- 
curred a great many years ago, sometime earlier than 1827, 
and it is practically impossible to trace it. It is too small to 
make any difference. 

Very truly yours, 

Albert 0. Ritchie, Attorney General. 
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Muskrats, disposition of, in Wicomico County  81 

Fire Department— 
Chauffeurs of, must be licensed    282,283 

Fiscal Matters— 
Abatement and adjustment of state claims by Comptroller  183 
Appropriations for Charitable Institutions on per capita basis, 

validity of  183 
Appropriations—Continuing, not abolished in case of contract— 

(Maryland Calendar of Wills)   185 
Appropriations—Deficit cannot be carried over into next year; 

difference between current expenses and permanent invest- 
ment (State Industrial Accident Commission)  188 

Appropriations—Payment without •voucher when discretionary 
with Comptroller  193 

Appropriations—Power to charge cost of printing previous opin- 
ions out of current funds , (State Industrial Accident Commis- 
sion)    192 

Appropriations—Reversion, when 196,199, 200, 204 
Appropriations—Sylvan Retreat, payments for patients  193 
Appropriations—Unexpended balance. . ,   196,199,200,204 
Appropriations—Use and application of, to Hollywood Home  186 
Bonds—Coupon bonds of State in Sinking Funds may -be cancelled 

and registered bonds issued     205 
Bonds—Successful bidder not entitled to interest on deposit'. 207 
Bonds—War Loan of 1917, legality of  208 
Bonds—War Loan of 1917 to be expended in discretion of Execu- 

tive Committee of Council of Defense 209,212 
Clerks of Courts—To account for fees      213 
Clerks of Courts—Compensation for extra services of assistant.. 215 
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Fiscal Matters (Cont’d)— 

Clerks of Courts—Cost of indexing records part of office expense. 216 
Common Free School Fund, origin and distribution of 218 
Liberty Bonds, Eight of Board of Forestry to invest in.   220 
Liberty Bonds, Sinking Funds may be invested in  221 
Maryland State College of Agriculture, expenditure of funds on 

athletic grounds  221 
Rosewood State Training School, Disposition of patient’s’ share in 

estate   222 
Sheriff of Xnne Arundel County—Disposition of fines  223 
Sheriff of Baltimore County—To account for fees...  224 
Somerset County Clam Law, disposition of fines under,    225 
State’s Attorney—Comptroller may inquire into office expenses... 226 
State Accident Fund—Payment of awards from  227 

Fish- 
See Conservation. 

Fish ladders upon dams  f>8 
Flag- 

See United States Flag. 
Foreign Electric Light Corporations— 

See Taxation. 
Frederick County— 

Term of Commissioner appointed to fill vacancy  347 
Frick, George Arnold— 

Qualified to sit in extra session of Legislature     355 
Game— 

See Conservation; Muskrats; Raccoons; Squirrels; Possums. 
Garrett County— 

Mipors in pool rooms     128 
Grand Jury— 

Right to visit House of Correction   314 
Griebel, Charles G.— 

Qualified to sit in extra session of Legislature  356 
Havre de Grace— 

Liquor license fees belong to town  257 
Holidays— 

Maryland Day falling on Sunday    352 
Hollywood Home— 

See Fiscal Matters—Appropriations. 
Hours of Labor— 

See Labor—Females. 
House of Correction— 

See State Board of Prison Control. 
Water supply of, may be protected out of War Loan of 1917  213 

Ice Boat Annapolis— 
Appropriation for   203 
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Insane Prisoners— 

See State Board of Prison Control. 
Insurance Companies— 

See Insurance. 
Insurance— 

Deposit required of Security or Guarantee or Title Companies... 229 
Examinations of insurance companies, publication of  231 
Licenses for fire insurance companies in Westminster.    232 

Interest— 
Not allowed on deposit of successful bidder for State bonds  207 

Jones. William M.— 
Qualified to sit in extra session of Legislature.   356 

Jury Trial— 
Right to  121 

Justices of the Peace- 
See Criminal Laic—Police Magistrates. 

Labor— 
See Compulsory Work Law. * 

Females—Ten Hour Law does not apply to, when employed for 
cleaning railroad cars, boats, etc  234 

Minors—Child Labor Law does not apply to carrying water in 
cemeteries  234 

Minors—Cannot work at ammunition plants, if under 18  234 
Minors—Office boy for Moving Picture Censors    237 
Minors—Prohibited occupations  235 

Laird, Philip D.— 
Not qualified to sit in extra session of Legislature   356 

Land Office— 
Commissioner of—Compensation ; no right to retain fees  238 
Provincial Statutes, delivery of, to Maryland Historical Society.> 245 

Lee, Robert E.— 
Qualified to sit in extra session of Legislature  356 

Legislature— 
Qualification of members, each house the sole judge of; effe -t of 

accepting other offices or positions  352 
Recess appointments not to be confirmed at extra session  358 
Senator’s seat vacated by election to Congress 359 

Liberty Bonds— 
See Fiscal Matters—Liberty Bonds. 

Licenses— 
See Conservation; Motor Vehicles; Insurance. 

Animals, exhibition of   263 
Circus—Separate license for each County   246 
Circus   263 
Construction Companies. . .       246, 247 
Druggists, Wholesale—License not required to sell grain alcohol.. 248 
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Licenses (Cont’d)— 

Purs      250 
Garage.    250 
Hat Cleaning Establishment  251 
Hides    250 
Hunters’ licenses in Garrett County   252 
Junk Dealers   253 
Liquor License Pees, for sales in excess of pint  253 
Liquor License Fees—Increase of, not applicable to Breweries... 254 
Liquor License Pees—Increase of, disposition of 256,257 
Livestock—Not necessary •  250 
Master Electrician—Electric Wiring Business  258 
Milliner. . .    • 259 
Moving Picture Theatres  259 
Pharmacists—Bight of corporation to conduct pharmacy  260 
Plumbers—Scope of law    260 
Real Estate Brokers   • •   262 
Shoe Shining Parlor  251 
Stage Players. .      263 
Stationary Engineers—Certificates do not cover hoisting or port- 

able machinery  264 
Tailor 259 
Traders’ Licenses—Based on stock kept for sale  266 
Traders’ Licenses—Based on avefage stock for sale 266 
Traders’ Licenses—TVlay be taken out after May 1st  267 
Trading Stamps—Manufacturers   , 268 
Wheat, Hay and Grain, sale of  268 

Liquor License— 
Transfer of  359 

Liquor License Commissioners— 
Transfer of license  359 

Liquors— 
See Criminal Late; Licenses—Liquor License Fees. 

Live Stock— 
See Licenses—Live stock. 

Liability of owner for failure to bury dead animal   360 
Lunacy Commission— 

Institutions to make monthly reports to  362 
May delegate duty of examining into prisoner’s sanity  363 

Luthardt, Frank F.— 
Qualified to sit in extra session of Legislature  357 

Maryland Calendar of Wills— 
See Fiscal Matters—Appropriations. 

Maryland National Guard— 
See Military. 
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Maryland State College of Agriculture— Page 
Funds may be expended for athletic grounds   221 

Maryland State Guard— 
See Military. 

Maryland State University— 
Appropriation for 204 

Maryland-Virginia— 
Compact of 1785   84 

Miles River— 
Fish Nets (fyke) in  70 

Military— 
Federal Draft—Police Magistrates exempt from 270,272 
Home Guards—State Aid to  274 
Maryland National Guard—Honorary members cease to exist when 

Guard is called into Federal service  274 
Maryland State Guard—Honorary members of   276 

Militia— 
See Military. 

Minors— 
See Labor—Minors. 

Non-resident on same basis as resident as to operation of motor 
vehicles    289 

Mitchell, R. Laurie— 
Qualified to sit in extra session of Legislature  357 

Mortgage— 
Execution sale of   368 

Motion Picture Law— 
See Criminal Late; Moving Picture Censors. 

Motor Vehicles— 
State has no right of appeal in cases involving   123 
Collision—Duty of operator '. 278 
Duplicate registration certificates   279 
Horns at crossings  280,298 
Jurisdiction over violation of law—nearest justice 281 
Licenses—Chauffeurs and owners, who are  282 
Licenses—Chauffeurs in Fire and Police Departments  283 
Licenses—Chauffeurs in United States Ambulance Service 284 
Licenses for non-resident motor buses  287 
Liquor, Chauffeur under the influence of  287 
Minors—Non-resident  289 
Non-residents—Reciprocity—Identification Markers 288 
Non-residents—Reciprocity-^Miuors.   , 289 
Non-residents—Reciprocity, forfeit if violate Maryland law 291 
Passing other vehicles    292 
Speed—State law supersedes local laws 297,298 

Moving Picture Censors— 
Can disapprove pictures tending to discourage recruiting 364 
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Mudd, John F.— 

Not qualified to sit in extra session of Legislature  356 
Muskrats— 

Disposition of fines for violation of law of Wicomico County.... 81 
National Junior Republic— 

Appropriation for.    204 
Nominations— 

See Elections—Candidates. 
Notary Public— 

Chief Inspector of Conservation Commission may be  64 

Officials— 
Recess appointments not to be confirmed at extra session  358 

Ogden, William J.— 
Qualified to sit in extra session of Legislature  355 

Oyster Dredging— 
See Conservation. 

Oyster Inspection Tax— 
See Conservation. 

Oyster Leases— 
See Conservation. 

Oyster Licenses— 
See Conservation. 

Oyster Packers— 
See Conservation. 

Oyster Seasons— 
See Conservation. 

Oysters— 
See Conservation. 

Parole Board— 
See Board of Advisory Parole. 

Penitentiary— 
See State Board of Prison Control^ 

People’s Party— 
See Elections. 

Pharmacy— 
Right of corporation to conduct  260 

Plumbers— 
Certificates for plumbing work; scope of law   260 

Police Board of Baltimore City— 
Detectives—Appointment of 302 
Officer dying of sunstroke, allowance to widow   303 
Officer’s entry into military service creates vacancy    305 
Reinstatement of resigned patrolman  305 
Special Pension Acts !.....*  306,30? 
Special Police Force  310 
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Police Departments— 

Chauffeurs of, must be licensed   283 
Police Magistrates— 

See Criminal Law. 
Exempt from Federal Draft 270,272 

Pool Rooms— 
Minors In, in Garrett County  128 

* 
Possums— 

Closed season for, in Allegany County  80 
Primary Elections— 

See Elections—Primaries; Ballots; Recount. 
Printing Records and Briefs— 

Appropriation for  203 
Prison Board— , 

See State Board of Prison Control. 
Prisoner— 

Sanity of, how may be determined  363 
Prisoners— 

See State Board of Prison Control. 
Prison Farm— 

May be bought out of War Loan of 1017  209 
Prison Labor— 

See State Board of Prison Control. 
Progressive Party— 

See Elections. 
Prohibition Party— 

See Elections. 
Public Service Commission— 

Fees for certifying papers and inspecting meters, collection of... 366 
Raccoons— 

Closed season for shooting, in Allegany County  80 
Railroads— 

Right to be charged for use of State Roads   325 
Recount— 

Cost of,  168 
Recruiting— 

Moving Picture Censors can reject pictures tending to discourage. 364 
Registration— 

See Elections—Registration. 
Religious Corporations— 

See Corporations. 
Roads— 

See State Roads Commission. 
Salt Petre River— 

Fish nets in  73 
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Schools— 

See Education. 
Security or Guarantee Companies— 

Must make deposit with State Treasurer  229 
Sentences— 

See State Board of Prison Control. 
Shepherd, James S.— 

Not qualified to sit in extra session of Legislature  356 
Sheriff— 

See Fiscal Matters—Sheriff. 
Endorsement of notes to purchaser under execution sale of mort- 

gage and mortgage notes  368 
Sign=Boards— 

See State Roads Commission. 
Socialist Party— 

See Elections. 
Soldiers and Sailors— 

Interment of deceased, appropriation for    200 
Somerset County— 

Disposition of fines under County Clam Law  225 
Southern Maryland Emergency Hospital— 

Appropriation for  202 
Squirrels-— 

Closed season for shooting in Allegany County  80 
State Accident Fund— 

Payment of awards from  227 
State Board of Agriculture— 

Appropriation for  196 
State Board of Forestry— 

Roadside trees on turnpike roads  351 
Right to invest in Liberty Bonds  220 

State Board of Prison Control— 
Accounting for surplus earnings of penitentiary.    312 
Commitments, Duty to furnish   313 
House of Correction, authority of Grand Jury to visit  314 
Prison Labor Contracts, no right to rescind  315 
Prisoners, temporary release of  316 
Prisoners, transfer of  317 
Prisoners, transfer of lunatic prisoners to asylums  318 
Reporting to Board of State Aid and Charities  320 
Sentences to House of Correction, minimum term 3 months  321 

State Comptroller— 
See Fiscal Matters. 

State Fishery Force— 
See Conservation—Deputy Commanders. 

Power to arrest  110 
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State industrial Accident Commission— 

See Fiscal Matters—Appropriations. 
Effect of release by Employee; suit for benefit of State Accident 

Fund  369 
State Law Department— 

Not to act as counsel for County School Commissioners, etc  143 
Not to assist in local prosecutions •  262 

State Roads Commission— 
Appropriation for   204 
Cannot compel County Commissioners to require owner of road 

to keep same in repair      323 
Fine for injury to state road payable to Commission.  324 
Negligence in construction—not liable for   324 
Sign-boards on private property  325 
Eight to charge for use of state road by railroad  325 

State’s Attorney— 
Comptroller may inquire into office expenses of   226 

State Tobacco Warehouse— 
Ground rents irredeemable       373 

Students— 
Not required to register under Compulsory Work Law  345 

Sunday—*• 
See Holidays. 

Playing baseball on      129 
Selling newspapers on  130 

Swan’s Point Bar— 
Northern limits of    Ill 

Sylvan Retreat— 
See Fiscal Matters—Appropriations. 

Synepuxent Bay— 
Oyster licenses for    1°1 

Talbot County— 
Disposition of oyster licenses in  102 

Taxation— 
See Administration of Estates; Tax on Executor’s Commissions; 

Conservation—Oyster Inspection Tax. 
Collateral Inheritance Tax, amount of, when testator died before 

1908 and remainderman comes into possession after 1908  328 
Collateral Inheritance Tax—Apportionment of, in case of annu- 

ities   
Collateral Inheritance Tax—Computation of, basis and deduc- 

tions  333 
Collateral Inheritance Tax—Estate not .subject to, State tax on 

Executor’s Commissions  335 
Collateral Inheritance Tax—Money paid by Foreign to Domestic 

Administrator     336 
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Collateral Inheritance Tax-—Money or property passing otherwise 

than by bequest  337 
Collateral Inheritance Tax—Non-resident decedent, Appraisal, 

Apportionment and Collection of the tax  338 
Corporations, Dissolution of, before state taxes are paid  340 
Foreign Electric Light Corporations not subject to foreign- cor- 

poration tax, but to gross receipts tax  341 
Reassessment Expenses, Counties may borrow to meet  342 

Ten-Hour Law— 
See Labor—Females. 

Title Companies— 
Must make deposit with State Treasurer  229 

Treasurer, State— 
See Fiscal Matters. 

Reversions to, of unexpended balances. . 196,199, 200,204 
Tred Avon River— 

Expenses of oyster boat guarding mouth of  102 
T rees— 

See State Board of Forestry. 
Trust Companies— 

See BanJcs. 
Tuberculosis Hospital— 

Of Montgomery County, Appropriation for  202 
Turnpike— 

See Washington County. 
Unexpended Balances— 

Reversion of, when 196,199, 200, 204 
United States Flag— 

Unlawful to use for advertising purposes 131,132,133,134 
Lawful for magazines and newspapers to print.    134,135 

Virginia— 
Maryland-Virginia Compact of 1785  84 

War Loan of 1917— 
See Fiscal Matters—Bonds. 

Washington County— 
Commissioners do not have power to acquire turnpike  348 

Westminster— 
Licenses for Are insurance companies in    232 

Wife Beating— 
Police Magistrates may sentence for  126 

Wicomico County— 
Muskrat Law, disposition of fines for violation of    81 

Worcester County— 
Destruction of liquor seized in     119 

Ziblman, Frederick N.— 
Not qualified to sit in extra session of Legislature 355 
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